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PARENTAL  RIGHTS  AND  RESPONSIBILITIES 

ACT  OF  1995 


THURSDAY,  OCTOBER  26,  1995 

House  of  Representatives, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2226,   Rayburn   House   Office   Building,   Hon.   Charles   T.   Canady 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  Charles  T.  Canady,  Bob  Inglis,  Michael 
Patrick  Flanagan,  Martin  R.  Hoke,  Bob  Goodlatte,  Barney  Frank, 
Melvin  L.  Watt,  John  Conyers,  Jr.,  and  Patricia  Schroeder. 

Also  present:  Keri  D.  Harrison,  assistant  counsel;  Jacquelene 
McKee,  paralegal;  and  Robert  Raben,  minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  CANADY 

Mr.  Canady.  I  am  pleased  to  hold  a  hearing  today  to  examine 
H.R.  1946,  the  Parental  Rights  and  Responsibilities  Act  of  1995. 

The  family  has  been  the  bedrock  institution  of  every  society  since 
the  beginning  of  time.  The  institution  of  the  family  and  the  author- 
ity of  parents  within  that  institution  need  to  be  strongly  encour- 
aged by  our  society.  Government  makes  a  very  poor  substitute  for 
the  family. 

Our  Supreme  Court  recognized  this  in  Prince  v.  Massachusetts, 
stating  that  constitutional  interpretation  has  consistently  recog- 
nized that  the  parent's  claim  to  authority  in  their  own  household 
to  direct  the  upbringing  of  their  children  is  basic  in  the  structure 
of  our  society.  It  is  cardinal  with  us  that  the  custody,  care,  and 
nurture  of  the  child  resides  first  in  the  parents.  This  primary  func- 
tion and  freedom  include  preparations  or  obligations  the  State  can 
neither  supply  nor  hinder. 

The  fundamental  rights  of  parents  to  direct  the  upbringing  of 
their  children  is  well-established  in  the  law.  But  the  standard  of 
review  for  governmental  actions  that  infringe  on  parental  rights  is 
unclear.  The  goal  of  the  Parental  Rights  and  Responsibilities  Act 
is  to  codify  a  strict  scrutiny  standard  of  review  for  parental  rights 
cases.  This  standard  of  review  helps  to  ensure  that  the  Govern- 
ment will  recognize  parental  authority. 

I  strongly  believe  that  the  vast  majority  of  parents  are  better 
equipped  to  love,  nurture,  and  protect  their  children  than  govern- 
ment bureaucracies.  We  all  recognize  that  in  some  cases  parents 
are  either  unwilling  or  unable  properly  to  care  for  their  children. 
We  must  ensure  that  our  efforts  to  protect  the  family  by  empower- 

(1) 


ing  parents  do  not  result  in  allowing  abusive  parents  to  avoid  the 
law.  I  believe  that  we  can  strike  the  necessary  balance  and  recog- 
nize parent's  rights  to  decide  the  upbringing  of  their  children  while 
protecting  children  from  abuse. 
[The  bill,  H.R.  1946,  follows:] 


104th  CONGRESS 
1st  Session 


H.R.  1946 


To  protect  the  fundamental  right  of  a  parent  to  direct  the  upbringing  of 
a  child,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

June  28,  1995 
Mr.  Largext  (for  himself,  Mr.  Parker,  Mr.  Allard,  Mr.  Baker  of  Louisi- 
ana, Mr.  Bartlett  of  Maryland,  Mr.  Barr,  Mr.  Bartox  of  Texas,  Mr. 
Bryant  of  Tennessee,  Mr.  Calvert,  Mr.  Chambliss,  Mrs. 
Chenoweth,  Mr.  Christensex,  Mr.  Chrysler,  Mr.  Clement,  Mr. 
Coburn,  Mr.  Combest,  Mr.  Cooley,  Mr.  Crane,  Mr.  Crapo,  Mr. 
DeLay,  Mr.  Dickey,  Mr.  Doolittle,  Mr.  Dornan,  Mr.  Duncan,  Mr. 
Emerson,  Mr.  Forbes,  Mr.  Fox  of  Pennsylvania,  Mr.  Goodlatte,  Mr. 
Graham,  Mr.  Hastert,  Mr.  Hastings  of  Washington,  Mr.  Hayworth. 

Mr.  HEFLEY,  Mr.  HlLLEARY,  Mr.  HOSTETTLER,  Mr.  HUTCHIXSON.  Mr. 
INGLIS  of  South  Carolina,  Mr.  KXOLLEXBERG,  Mr.  LEWIS  of  Kentucky, 
Mr.  METCALF,  Mr.  MONTGOMERY,  Mrs.  MYRICK,  Mr.  NEUMANN,  Mr. 
Petri,  Mr.  Porter,  Mr.  Quillen,  Mr.  Rahall,  Mr.  Roberts,  Mr. 
Salmox,  Mrs.  Seastraxd,  Mr.  Sexsexbrexxer,  Mr.  Shadegg,  Mrs. 
Smith  of  Washington,  Mr.  Solomon,  Mr.  Stearns,  Mr.  Stockman,  Mr. 
Stump,  Mr.  Tate,  Mr.  TAUZIX,  Mr.  TAYLOR  of  North  Carolina.  Mr. 
Tl^hrt,  Mr.  Thorxberry,  Mrs.  Vucaxovich,  Mr.  Wamp,  Mr.  Watts 
of  Oklahoma,  Mr.  Weller,  Mr.  Wicker,  and  Mr.  YOUNG  of  Alaska)  in- 
troduced the  following  bill;  which  was  referred  to  the  Committee  on  the 
Judieiarv 


A  BILL 

To  protect  the  fundamental  right  of  a  parent  to  direct  the 
upbringing  of  a  child,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  oftlie  United  States  of  America  in  Congress  assembled, 


2 

1  SECTION  1.  SHORT  TITLE. 

2  This  Act  may  be  cited  as  the  "Parental  Rights  and 

3  Responsibilities  Act  of  1 9  9  5  " . 

4  SEC.  2.  FINDINGS  AND  PURPOSES. 

5  (a)  Findings. — Congress  finds  that — 

6  (1)  the  Supreme  Court  has  regarded  the  right 

7  of  parents  to  direct  the  upbringing  of  their  children 

8  as  a  fundamental  right  implicit  in  the  concept  of  or- 

9  dered   liberty  within   the    14th   amendment   to   the 

10  Constitution  of  the  United  States,   as  specified  in 

11  Meyer  v.  Nebraska,  262  U.S.  390  (1923)  and  Pierce 

12  v.  Society  of  Sisters,  268  U.S.  510  (1925); 

13  (2)    the    role    of   parents    in    the    raising   and 

14  rearing  of  their  children  is  of  inestimable  value  and 

15  deserving  of  both  praise  and  protection  by  all  levels 

16  of  government; 

17  (3)  the  tradition  of  western  civilization  recog- 

18  nizes  that  parents  have  the  responsibility  to  love, 

19  nurture,  train,  and  protect  their  children; 

20  (4)  some  decisions  of  Federal  and  State  courts 

21  have  treated  the  right  of  parents  not  as  a  fundamen- 

22  tal  right  but  as  a  nonfundamental  right,  resulting  in 

23  an  improper  standard  of  judicial  review  being  ap- 

24  plied  to  government  conduct  that  adversely  affects 

25  parental  rights  and  prerogatives; 
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1  (5)  parents  face  increasing  intrusions  into  their 

2  legitimate  decisions  and  prerogatives  by  government 

3  agencies  in  situations  that  do  not  involve  traditional 

4  understandings  of  abuse  or  neglect  but  simply  are  a 

5  conflict  of  parenting  philosophies; 

6  (6)  governments  should  not  interfere  in  the  de- 

7  cisions  and   actions  of  parents  without  compelling 

8  justification;  and 

9  (7)  the  traditional  4-step  process  used  by  courts 

10  to  evaluate  cases  concerning  the  right  of  parents  de- 

11  scribed  in  paragraph  (1)  appropriately  balances  the 

12  interests  of  parents,  children,  and  government. 

13  (b)  Purposes. — The  purposes  of  this  Act  are — 

14  (1)  to  protect  the  right  of  parents  to  direct  the 

15  upbringing  of  their  children  as  a  fundamental  right; 

16  (2)  to  protect  children  from  abuse  and  neglect 

17  as  the  terms  have  been  traditionally  defined  and  ap- 

18  plied  in  statutory  law,  such  protection  being  a  com- 

19  pelling  government  interest; 

20  (3)  while  protecting  the  rights  of  parents,  to  ac- 

21  knowledge  that  the  rights  involve  responsibilities  and 

22  specifically  that  parents  have  the  responsibility  to 

23  see  that  their  children  are  educated,  for  the  purposes 

24  of  literacy  and  self-sufficiency,  as  specified  by  the 
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1  Supreme  Court  in  Wisconsin  v.  Yoder,  406  U.S.  205 

2  (1972); 

3  (4)  to  preserve  the  common  law  tradition  that 

4  allows  parental  choices  to  prevail  in  a  health  care  de- 

5  cision  for  a  child  unless,  by  neglect  or  refusal,  the 

6  parental  decision  will  result  in  danger  to  the  child's 

7  life  or  result  in  serious  physical  injury  of  the  child; 

8  (5)  to  fix  a  standard  of  judicial  review  for  pa- 

9  rental  rights,  leaving  to  the  courts  the  application  of 

10  the  rights  in  particular  cases  based  on  the  facts  of 

1 1  the  cases  and  law  as  applied  to  the  facts;  and 

12  (6)  to  reestablish  a  4-step  process  to  evaluate 

13  cases  concerning  the  right  of  parents  described  in 

14  paragraph  (1)  that — 

15  (A)    requires    a   parent   to   initially   dem- 

16  onstrate  that — 

17  (i)  the  action  in  question  arises  from 

18  the  right  of  the  parent  to  direct  the  up- 

19  bringing  of  a  child;  and 

20  (ii)  a  government  has  interfered  with 

21  or  usurped  the  right;  and 

22  (B)  shifts  the  burdens  of  production  and 

23  persuasion  to  the  government  to  demonstrate 

24  that— 
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1  (i)   the  interference  or  usurpation  is 

2  essential  to  accomplish  a  compelling  gov- 

3  ernmental  interest;  and 

4  (ii)    the    method    of    intervention    or 

5  usurpation  used  by  the  government  is  the 

6  least    restrictive    means    of   accomplishing 

7  the  compelling  interest. 

8  SEC.  3.  DEFINITIONS. 

9  As  used  in  this  Act: 

10  (1)  Appropriate  evidence. — The  term  "ap- 

1 1  propriate  evidence"  means — 

12  (A)  for  a  case  in  which  a  government  seeks 

13  a  temporary  or  preliminary  action  or  order,  ex- 

14  cept  cases  which  terminate  parental  custody  or 

15  visitation,  evidence  that  demonstrates  probable 

16  cause;  and 

17  (B)   for  a  case  in  which  the  government 

18  seeks  a  final  action  or  order,  or  in  which  it 

19  seeks  to  terminate  parental  custody  or  visita- 

20  tion,  clear  and  convincing  evidence. 

21  (2)  Child. — The  term  "child"  has  the  meaning 

22  provided  by  State  law. 

23  (3)    Parent. — The    term    "parent"    has    the 

24  meaning  provided  by  State  law. 
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1  (4)  Right  of  a  parent  to  direct  the  up- 

2  bringing  of  a  child. — 

3  (A)  In  general. — The  term  "right  of  a 

4  parent  to  direct  the  upbringing  of  a  child"  in- 

5  eludes,  but  is  not  limited  to  a  right  of  a  parent 

6  regarding — 

7  (i)  directing  or  providing  for  the  edu- 

8  cation  of  the  child; 

9  (ii)  making  a  health  care  decision  for 

10  the  child,  except  as  provided  in  subpara- 

11  graph  (B); 

12  (Hi)   disciplining  the  child,   including 

13  reasonable    corporal    discipline,    except   as 

14  provided  in  subparagraph  (C);  and 

15  (iv)  directing  or  providing  for  the  reli- 

16  gious  teaching  of  the  child. 

17  (B)   NO  APPLICATION  TO  PARENTAL  DECI- 

18  SIONS  ON  health  CARE. — The  term  "right  of 

19  a  parent  to  direct  the  upbringing  of  a  child" 

20  shall  not  include  a  right  of  a  parent  to  make  a 

2 1  decision  on  health  care  for  the  child  that,  by  ne- 

22  gleet  or  refusal,  will  result  in  danger  to  the  life 

23  of  the  child  or  in  serious  physical  injury  to  the 

24  child. 
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1  (C)   NO  APPLICATION  TO  ABUSE  AND   NE- 

2  glect. — The  term  "right  of  a  parent  to  direct 

3  the  upbringing  of  a  child"  shall  not  include  a 

4  right  of  a  parent  to  act  or  refrain  from  acting 

5  in  a  manner  that  constitutes  abuse  or  neglect  of 

6  a  child,  as  the  terms  have  traditionally  been  de- 

7  fined. 

8  (5)    State.— The   term   "State"    includes   the 

9  District  of  Columbia,  the  Commonwealth  of  Puerto 

10  Rico,  and  each  territory  and  possession  of  the  Unit- 

11  ed  States. 

12  SEC.  4.  PROHIBITION  ON  DNTERFERING  WITH  OR  USURP- 

1 3  ING  RIGHTS  OF  PARENTS. 

14  No  Federal,  State,  or  local  government,  or  any  offi- 

15  cial  of  such  a  government  acting  under  color  of  law,  shall 

16  interfere  with  or  usurp  the  right  of  a  parent  to  direct  the 

17  upbringing  of  the  child  of  the  parent. 

18  SEC.  5.  STRICT  SCRIHTNY. 

19  No  exception  to  section  4  shall  be  permitted,  unless 

20  the  government  or  official  is  able  to  demonstrate,  by  ap- 

21  propriate  evidence,  that  the  interference  or  usurpation  is 

22  essential  to  accomplish  a  compelling  governmental  interest 

23  and  is  narrowly  drawn  or  applied  in  a  manner  that  is  the 

24  least  restrictive  means  of  accomplishing  the  compelling  in- 

25  terest. 
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1  SEC.  6.  CLAIM  OR  DEFENSE. 

2  Any  parent  may  raise  a  violation  of  this  Act  in  an 

3  action  in  a  Federal  or  State  court,  or  before  an  adminis- 

4  trative  tribunal,  of  appropriate  jurisdiction  as  a  claim  or 

5  a  defense. 

6  SEC.  7.  DOMESTIC  RELATIONS  CASES  AND  DISPUTES  BE- 

7  TWEEN  PARENTS. 

8  This  Act  shall  not  apply  to — 

9  (1)  domestic  relations  cases  concerning  the  ap- 

10  pointment  of  parental  rights  between  parents  in  cus- 

1 1  tody  disputes;  or 

12  (2)  any  other  dispute  between  parents. 

1 3  SEC.  8.  ATTORNEY'S  FEES. 

14  Subsections  (b)  and  (c)  of  section  722  of  the  Revised 

15  Statutes  (42  U.S.C.   1988  (b)  and  (c))  (concerning  the 

16  award  of  attorney's  and  expert  fees)  shall  apply  to  cases 

17  brought  or  defended  under  this  Act.  A  person  who  uses 

18  this  Act  to  defend  against  a  suit  by  a  government  de- 

19  scribed  in  section  4  shall  be  construed  to  be  the  plaintiff 

20  for  the  purposes  of  the  application  of  such  subsections. 

O 
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Mr.  Canady.  I  look  forward  to  the  opportunity  today  to  hear  from 
our  distinguished  witnesses  as  we  move  forward  by  fully  examining 
this  important  piece  of  legislation. 

Mr.  Frank. 

Mr.  Frank.  Mr.  Chairman,  the  important  issue,  it  seems  to  me, 
today  is  not  the  importance  of  the  family  and  the  rights  of  the  par- 
ents, which  are  not  in  dispute,  but  the  second  assumption  of  this 
bill,  which  is  that  the  States  cannot  be  trusted  to  protect  the  rights 
of  the  family.  And,  I  must  say  I  was  surprised  on  reading  it,  realiz- 
ing its  scope,  to  understand  the  extent  to  which  this  is  an  assertion 
of  Federal  power  over  matters  that  are  in  the  hands  of  the  State. 
Indeed,  as  I  read  the  majority  opinion  by  Chief  Justice  Rehnquist 
in  the  case  of  United  States  v.  Opez,  the  case  which  found  unconsti- 
tutional the  ban  on  guns  in  their  schools,  it  seems  to  me  that  if 
this  law  would  have  passed,  it  would  have  a  very  hard  time  meet- 
ing that  constitutional  test. 

That  is,  the  issue  is  not  whether  or  not  the  rights  of  parents 
should  be  protected,  but  against  whom.  And  here  what  we  seem  to 
be  saying  is  that  the  States,  because  most  of  the  matters — I've  seen 
examples  that  the  proposed  had  put  forward.  We're  talking  about 
questions  of  discipline,  whether  or  not  the  State  authority  thinks 
there's  child  abuse,  what  the  schools  do;  these  are  State  matters. 

In  virtually  every  case  that  I've  seen,  the  alleged  defender 
against  the  rights  of  parents  is  either  the  State  government  or  a 
unit  of  State  government,  or  a  school.  So,  what  we  have  here  is  an 
assertion  that  the  Federal  Government  must  step  in  to  protect  par- 
ents against  the  States.  Now,  I  have  long  been  a  believer  that  there 
was  a  role  for  the  Federal  Government  to  step  in  and  protect  peo- 
ple's rights.  I  had  not  realized  I  had  so  many  allies  in  that  issue 
on  the  other  side  of  the  ideological  spectrum,  because  I  cannot 
think  of  a  bill  put  forward  by  any  of  my  liberal  colleagues  that 
would  have  inserted  Federal  authority  in  the  State  matters  in  one 
fell  swoop  as  much  as  this  does. 

And,  I  would  just  note,  for  instance,  that  in  the  opinion  of  the 
United  States  v.  Opez,  Chief  Justice  Rehnquist  uses  as  a  reductio 
ad  absurdum  of  the  case  that  the  Federal  Government  was  making 
to  uphold  a  congressional  statute  by  an  overwhelming  majority  to 
ban  guns  from  being  near  schools.  And  the  court  said,  under  this 
reasoning,  under  the  reasoning  that  was  being  used  to  defend  this, 
Congress  could  regulate  any  activity  if  it  found  it  was  related  to 
the  economic  productivity  of  individual  citizens;  friendly  law,  for 
example.  Education  they  talk  about — they  talk  about  education. 
For  instance,  Congress  could  mandate  a  Federal  curriculum.  It 
uses  the  notion  that  Congress  could  intervene  in  family  matters,  in 
local  educational  matters,  as  an  example  of  the  absurdity  of  the  ar- 
gument. 

So,  I  will  be  interested  to  see  what  the  justification  is  for,  and 
maybe  I'm  misunderstanding  the  bill,  but  it  did  seem  to  me  to  say 
that  the  Federal  Government  here — because  we're  Congress,  this  is 
a  Federal  level — we  are  passing  a  law  that  will  change  the  relation- 
ship between  States  and  their  citizens  and  will,  in  particular,  say 
the  Federal  Government  will  have  to  intervene  and  the  Federal 
Government  will  protect  families  from  State  governments  that 
aren't  making  the  right  decisions.  And,  whether  or  not  one  thinks 
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that's  constitutional,  it  seemed  to  me  to  be  somewhat  in  contrast 
to  much  of  the  rhetoric  I've  heard  this  year  about  the  needs  of  the 
Federal  Government  to  play  a  more  restricted  role  and  not  to  pre- 
empt the  States,  and,  particularly,  for  us  here  in  Washington,  not 
to  argue  that  we  know  better  than  the  States.  This  is  a  bill  that 
says  we  know  better  than  the  States  as  to  how  to  protect  parental 
rights  and  I'll  be  interested  in  seeing  what  the  arguments  are  for 
it. 

Mr.  Canady.  Mrs.  Schroeder. 

Mrs.  SCHROEDER.  Thank  you  very  much,  Mr.  Chairman. 

I  would  agree  with  a  lot  of  the  questions  that  Congressman 
Frank  put  out  there.  I  must  say  the  very  first  bill  that  I  worked 
on  when  I  got  into  Congress  was  dealing  with  child  abuse,  and  I'm 
a  little  concerned  that  this  bill  may  be  undoing  an  awful  lot  of  the 
gains  we've  made  in  documenting  and  moving  forward  on  child 
abuse  and  all  of  those  issues. 

I  think,  of  course,  everybody's  for  the  family,  but  what  happens 
when  the  family  breaks  the  trust  with  the  child?  Isn't  that  the  real 
bottom  line  issue  that  we're  talking  about  here?  And,  I'm  also  in- 
terested in  how  this  bill  applies  to  mothers  and  fathers.  You  talk 
about  parental  rights.  Does  that  mean  they  have  equal  rights?  And, 
I  know  one  of  the  things  that's  always  concerned  me  is  that  States' 
neglect  standards  are  so  much  higher  for  a  mother  than  a  father. 
A  mother  can  be  held  in  neglect  of  children  at  a  very,  very  high 
level,  and  fathers  can  leave  and  not  pay  child  support  or  anything 
else  and  that's  OK. 

So,  you  know,  what  does  all  of  that  mean  when  you  say  "parental 
rights?"  Part  of  the  way  I  read  this  bill  is  that  there's  only  one  par- 
ent that's  the  ultimate  control  agent  and  everyone  else  must  fall 
in  line,  and  is  that  the  correct  reading,  or  is  there  something  that 
I'm  missing? 

So,  I  thank  the  gentleman  for  calling  the  hearing  and  I'll  be  anx- 
ious to  hear  what  our  colleagues  have  to  say. 

Mr.  Canady.  Today,  we  will  hear  from  three  panels  of  witnesses. 
Our  first  panel  is  made  up  of  three  of  our  distinguished  colleagues. 
First  we  will  hear  from  Senator  Charles  Grassley  who  represents 
the  State  of  Iowa.  Senator  Grassley  has  worked  throughout  his  ca- 
reer to  strengthen  families  and  is  the  primary  sponsor  of  the  Sen- 
ate parental  rights  bill.  Then  we  will  also  hear  from  Congressman 
Steve  Largent.  Congressman  Largent  is  serving  his  first  term  and 
represents  Oklahoma's  First  District.  Congressman  Largent  is  the 
primary  sponsor  of  H.R.  1946. 

Finally,  we  will  hear  from  Congressman  Mike  Parker  from  the 
Fourth  District  of  Mississippi.  Congressman  Parker  is  serving  his 
third  term  in  the  House  and  is  an  original  cosponsor  of  H.R.  1946. 

STATEMENT  OF  HON.  CHARLES  E.  GRASSLEY,  A  SENATOR  IN 
CONGRESS  FROM  THE  STATE  OF  IOWA 

Mr.  Grassley.  Thank  you,  Mr.  Chairman.  I  am  pleased  to  be  be- 
fore your  subcommittee,  particularly  pleased  to  be  before  two  of 
your  Members  who  I  had  the  privilege  of  serving  with  me  while  I 
was  a  Member  of  this  body. 

This  bill  reaffirms  the  rights  of  parents  to  direct  the  upbringing 
of  their  children,  and  while  most  parents  assume  this  right  is  pro- 
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tected,  some  lower  courts  have  acted  to  limit  this  basic  freedom. 
The  bill  that  introduced  with  Mr.  Largent  and  Mr.  Parker  protects 
the  family  from  unwarranted  intrusion  by  the  government. 

The  Constitution,  of  course,  does  not  explicitly  address  the  par- 
ent-child relationship,  but  the  Supreme  Court  clearly  regards  the 
rights  of  parents  to  direct  the  upbringing  of  their  children  as  a  fun- 
damental right  under  the  14th  amendment.  This  is  the  same  pro- 
tection given  to  rights  such  as  freedom  of  speech  and  freedom  of 
religion. 

The  two  cases  in  1920  I  think  that  are  foundational  for  this  legis- 
lation affirm  the  Court's  high  regard  for  the  integrity  of  parent- 
child  relationships.  In  Meyer  v.  Nebraska,  the  Court  declared  that 
the  14th  amendment  "without  doubt,  denotes  not  merely  freedom 
from  bodily  restraint,  but  also  the  right  of  the  individual  to  marry, 
establish  a  home,  bring  up  children,  to  worship  God  according  to 
the  dictates  of  his  own  conscience."  The  second  important  case  was 
Pierce  v.  Society  of  Sisters.  The  Supreme  Courts  declared  there,  and 
I  quote,  "In  this  day  and  under  our  civilization,  the  child  of  man 
is  his  parents'  child  and  not  the  States.  It  is  not  seriously  debatable 
that  the  parental  right  to  guide  one's  child  intellectually  and  reli- 
giously is  the  most  substantial  part  of  the  liberty  and  freedom  of 
parents."  The  Court  went  on  to  hold  that  parents  are  chiefly  re- 
sponsible for  the  education  and  upbringing  of  their  children. 

Here's  the  problem;  hence,  the  bill.  While  the  Supreme  Court's 
intent  to  protect  parental  rights  is  unquestionable,  lower  courts 
have  not  always  followed  this  high  standard  to  protect  the  parent- 
child  relationship.  The  recent  lower  court  assault  on  the  rights  of 
parents  to  direct  their  children's  education,  health  care  decisions, 
and  discipline  is  unprecedented. 

Since  you  are  having  a  panel  of  attorneys  to  discuss  the  specific 
cases,  I'm  not  going  to  go  into  those  details.  However,  I  will  reit- 
erate my  concern  that  lower  courts  are  not  applying  the  proper 
legal  standard.  With  this  in  mind,  it  is  appropriate  for  Congress  to 
act  within  its  14th  amendment,  section  5,  power  to  see  that  liberty 
rights  are  properly  protected. 

Recent  public  debate  has  also  contributed  to  the  movement  to 
violate  parental  rights.  Dr.  Jack  Westman  of  the  University  of  Wis- 
consin, Madison,  proposes  that  the  State  license  parents  as  a 
means  of  conveying  the  seriousness  of  the  parental  responsibility. 
While  there  is  no  question  of  the  awesome  responsibility  to  raise 
and  nurture  a  child,  the  proposal  to  license  potential  parents  for 
the  right  to  have  a  child  raises  many  serious  questions.  What  are 
the  appropriate  standards  for  parenthood?  Who  will  decide  what 
those  standards  should  be?  What  if  a  woman  who  is  unlicensed  be- 
comes pregnant?  These  and  other  questions  stretch  the  imagination 
of  freedom-loving  American  parents. 

With  recent  lower  court  cases  and  the  tone  of  public  debate 
around  parental  licensing,  it  is  easy  to  see  the  need  for  the  Paren- 
tal Rights  and  Responsibilities  Act  to  be  passed.  The  goal  of  the 
PRA  is  simply  to  reaffirm  the  parental  right  to  direct  the  upbring- 
ing of  his  child  in  four  major  areas:  directing  or  providing  for  the 
education  of  a  child,  making  health  care  decisions  for  the  child,  dis- 
ciplining the  child,  including  reasonable  corporal  discipline,  and  di- 
recting or  providing  for  the  religious  teaching  of  the  child. 
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The  act  accomplishes  this  goal  by  clarifying  that  the  proper 
standard  to  use  in  disputes  between  the  Government  and  parents 
is  the  highest  legal  standard  available.  This  standard,  known  as  a 
compelling  interest  standard,  means  that  before  the  Government 
can  interfere  in  the  parent-child  relationship,  it  must  demonstrate 
that  there  is  a  compelling  interest  to  protect — not  a  good  reason, 
or  not  even  a  very  good  reason,  but  a  compelling  reason. 

Additionally,  the  Government  must  show  that  the  means  it  is 
using  to  protect  this  interest  is  the  least  restrictive  means  avail- 
able. Practically  speaking,  this  means  that  .the  law  in  question  is 
not  so  broad  in  application  that  it  sweeps  in  more  than  is  necessary 
to  protect  the  interest  in  question. 

You  might  ask,  how  is  the  act  going  to  work?  It  uses,  of  course, 
the  traditional  four-step  process  to  evaluate  fundamental  rights 
cases  which  balance  the  interests  of  parents,  children,  and  the  Gov- 
ernment. First,  parents  must  demonstrate  that  the  actions  being 
questioned  are  within  their  fundamental  right  to  direct  the  up- 
bringing of  their  child.  Second,  they  must  show  that  the  Govern- 
ment interfered  with  that  right.  If  the  parents  are  able  to  prove 
these  things,  then  the  burden  shifts  to  the  Government  to  show 
that  the  interference  is  essential  to  accomplish  a  compelling  Gov- 
ernment interest  and  that  the  Government's  method  of  interfering 
is  the  least  restrictive  method  to  accomplish  its  goal. 

In  these  cases,  the  courts  would  balance  the  parents  rights  to 
make  decisions  on  behalf  of  their  child  against  the  Government's 
right  to  interfere  or  to  intervene  in  the  family  relationship.  Courts 
will  then  decide  the  proper  balance. 

While  it  would  be  better  if  lower  courts  would  use  the  appro- 
priate legal  standards  outlined  by  the  Supreme  Court  without  Con- 
gress having  to  clarify  the  standard,  history  shows  this  is  not  likely 
to  occur.  Our  bill  will  clarify  this  standard  with  finality. 

A  specific  concern  was  raised  from  child  abuse  prosecutors  and 
advocates.  As  we  moved  through  early  discussions  of  the  bill,  I 
made  clear  that  I  firmly  believe  child  abuse  and  neglect  is  a  com- 
pelling Government  interest.  With  this  in  mind,  I  incorporated  sug- 
gestions from  prosecutors  and  advocates  on  this  issue. 

I  am  comfortable  that  the  changes  made  address  their  concern. 
I  am  pleased,  Mr.  Chairman,  that  we  have  moved  to  a  place  in  the 
process  where  you're  holding  these  hearings.  We're  planning  hear- 
ings in  the  Senate  in  early  December.  I  urge  my  colleagues  to  sup- 
port this  bill.  It  is  critical  to  the  proper  balance  of  parents'  rights 
against  Government  action.  Without  an  act  like  this,  lower  courts 
will  continue  to  interfere  needlessly  in  the  parent-child  relation- 
ship. 

[The  prepared  statement  of  Mr.  Grassley  follows:] 
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Prepared  Statement  of  Hon.  Charles  E.  Grassley,  a  Senator  in  Congress 
From  the  State  of  Iowa 

mr.  chairman,  i  am  pleased  to  be  here  today  as  you  begin 
hearings  on  the  parental  rights  and  responsibilities  act  of  1995. 
this  bill  reaffirms  the  right  of  parents  to  direct  the  upbringing 
of  their  children.  while  most  parents  assume  this  right  is 
protected,  some  lower  courts  have  acted  to  limit  this  basic 
freedom.  the  bill  i  introduced  with  mr.  largent  and  mr.  parker 
will  protect  the  family  from  unwarranted  intrusions  by  the 
government . 

while  the  constitution  does  not  explicitly  address  the  parent - 
child  relationship,  the  supreme  court  clearly  regards  the  right  of 
parents  to  direct  the  upbringing  of  their  children  as  a  fundamental 
right  under  the  fourteenth  amendment  to  the  constitution, 
fundamental  rights,  such  as  freedom  of  speech  and  religion  receive 
the  highest  legal  protection. 

two  cases  in  the  1920s  affirmed  the  court's  high  regard  for 
the  integrity  of  the  parent -child  relationship.  in  meyer  v. 
nebraska,  the  court  declared  that  the  fourteenth  amendment 
"  [w]  ithout  doubt,  ...  denotes  not  merely  freedom  from  bodily 
restraint  but  also  the  right  of  the  individual  to  ...  marry, 
establish  a  home  and  bring  up  children,  to  worship  god  according  to 
the  dictates  of  his  own  conscience...." 

the  second  important  case  was  pierce  v.  society  of  sisters, 
in  this  case,  the  court  declared  that  "[in)  this  day  and  under  our 
civilization,  the  child  of  man  is  his  parent's  child  and  not  the 
state's  ....  it  is  not  seriously  debatable  that  the  parental  right 
to  guide  one's  child  intellectually  and  religiously  is  a  most 
substantial  part  of  the  liberty  and  freedom  of  the  parent."  the 
court  went  on  to  hold  that  parents  are  chiefly  responsible  for  the 
education  and  upbringing  of  their  children. 

while  the  supreme  court's  intent  to  protect  parental  rights  is 
unquestionable,  lower  courts  have  not  always  followed  this  high 
standard  to  protect  the  parent -child  relationship.  the  recent 
lower  court  assault  on  the  rights  of  parents  to  direct  their 
children's  education,  health  care  decisions,  and  discipline  is 
unprecedented.  since  you  are  having  a  panel  of  attorneys  to 
discuss  specific  cases,  i  will  not  go  into  details  at  this  time, 
however,  i  will  reiterate  my  concern  that  lower  courts  are  not 
applying  the  proper  legal  standard.   with  this  in  mind,  it  is 
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APPROPRIATE  FOR  CONGRESS  TO  ACT  WITHIN  ITS  14TH  AMENDMENT,  SECTION 
5  POWER  TO  SEE  THAT  LIBERTY  RIGHTS  ARE  PROPERLY  PROTECTED. 

RECENT  PUBLIC  DEBATE  HAS  ALSO  CONTRIBUTED  TO  THE  MOVEMENT  TO 
VIOLATE  PARENTAL  RIGHTS.  DR.  JACK  WESTMAN  OF  THE  UNIVERSITY  OF 
WISCONSIN -MADISON  PROPOSES  THAT  THE  STATE  LICENSE  PARENTS  AS  A 
MEANS  OF  CONVEYING  THE  SERIOUSNESS  OF  THE  PARENTAL  RESPONSIBILITY. 
WHILE  THERE  IS  NO  QUESTION  OF  THE  AWESOME  RESPONSIBILITY  TO  RAISE 
AND  NURTURE  A  CHILD,  THE  PROPOSAL  TO  HAVE  THE  STATE  LICENSE 
POTENTIAL  PARENTS  FOR  THE  RIGHT  TO  HAVE  CHILDREN  RAISES  MANY 
SERIOUS  QUESTIONS.  WHAT  ARE  THE  APPROPRIATE  STANDARDS  FOR 
PARENTHOOD?  WHO  WILL  DECIDE  WHAT  THOSE  STANDARDS  SHOULD  BE?  WHAT 
IF  A  WOMAN  WHO  IS  "UNLICENSED"  BECOMES  PREGNANT?  THESE  AND  OTHER 
QUESTIONS  STRETCH  THE  IMAGINATION  OF  FREEDOM  LOVING  AMERICAN 
PARENTS. 

WITH  RECENT  LOWER  COURT  CASES  AND  THE  TONE  OF  PUBLIC  DEBATE 
AROUND  "PARENTAL  LICENSING",  IT  IS  EASY  TO  SEE  THE  NEED  FOR  THE 
PARENTAL  RIGHTS  AND  RESPONSIBILITIES  ACT  OF  1995. 

THE  GOAL  OF  THE  PRA  IS  SIMPLY  TO  REAFFIRM  THE  PARENTAL  RIGHT 
TO  DIRECT  THE  UPBRINGING  OF  THEIR  CHILD  IN  FOUR  MAJOR  AREAS:  (1) 
DIRECTING  OR  PROVIDING  FOR  THE  EDUCATION  OF  THE  CHILD;  (2)  MAKING 
HEALTH  CARE  DECISIONS  FOR  THE  CHILD;  (3)  DISCIPLINING  THE  CHILD, 
INCLUDING  REASONABLE  CORPORAL  DISCIPLINE;  AND  (4)  DIRECTING  OR 
PROVIDING  FOR  THE  RELIGIOUS  TEACHING  OF  THE  CHILD. 

THE  PRA  ACCOMPLISHES  THIS  GOAL  BY  CLARIFYING  THAT  THE  PROPER 
STANDARD  TO  USE  IN  DISPUTES  BETWEEN  THE  GOVERNMENT  AND  PARENTS  IS 
THE  HIGHEST  LEGAL  STANDARD  AVAILABLE.  THIS  STANDARD,  KNOWN  AS  "THE 
COMPELLING  INTEREST  STANDARD"  MEANS  THAT  BEFORE  THE  GOVERNMENT  CAN 
INTERFERE  IN  THE  PARENT-CHILD  RELATIONSHIP,  IT  MUST  DEMONSTRATE 
THAT  THERE  IS  A  "COMPELLING"  INTEREST  TO  PROTECT.  NOT  A  GOOD  OR 
EVEN  VERY  GOOD  INTEREST.  IT  MUST  BE  COMPELLING.  ADDITIONALLY,  THE 
GOVERNMENT  MUST  SHOW  THAT  THE  MEANS  IT  IS  USING  TO  PROTECT  THIS 
INTEREST  IS  THE  "LEAST  RESTRICTIVE"  MEANS  AVAILABLE.  PRACTICALLY 
SPEAKING,  THIS  MEANS  THAT  THE  LAW  IN  QUESTION  IS  NOT  SO  BROAD  IN 
APPLICATION  THAT  IT  SWEEPS  IN  MORE  THAN  IS  NECESSARY  TO  PROTECT  THE 
INTEREST  IN  QUESTION. 

YOU  MIGHT  ASK,  "HOW  IS  THE  PRA  GOING  TO  WORK?"  IT  USES  THE 
TRADITIONAL  FOUR -STEP  PROCESS  TO  EVALUATE  FUNDAMENTAL  RIGHTS  CASES 
WHICH  BALANCES  THE  INTERESTS  OF  PARENTS,  CHILDREN  AND  THE 
GOVERNMENT.  FIRST,  PARENTS  ARE  REQUIRED  TO  DEMONSTRATE  THAT  THE 
ACTIONS  BEING  QUESTIONED  ARE  WITHIN  THEIR  FUNDAMENTAL  RIGHT  TO 
DIRECT  THE  UPBRINGING  OF  THEIR  CHILD. 

SECOND,  THEY  MUST  SHOW  THAT  THE  GOVERNMENT  INTERFERED  WITH 
THIS  RIGHT.  IF  THE  PARENTS  ARE  ABLE  TO  PROVE  THESE  TWO  THINGS, 
THEN  THE  BURDEN  SHIFTS  TO  THE  GOVERNMENT  TO  SHOW  THAT  THE 
INTERFERENCE  IS  ESSENTIAL  TO  ACCOMPLISH  A  COMPELLING  GOVERNMENT 
INTEREST  AND  THAT  THE  GOVERNMENT'S  METHOD  OF  INTERFERING  IS  THE 
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LEAST  RESTRICTIVE  MEANS  TO  ACCOMPLISH  ITS  GOAL. 

IN  THESE  CASES,  THE  COURT  WOULD  BALANCE  THE  PARENTS'  RIGHT  TO 
MAKE  DECISIONS  ON  BEHALF  OF  THEIR  CHILD  AGAINST  THE  GOVERNMENT'S 
RIGHT  TO  INTERVENE  IN  THE  FAMILY  RELATIONSHIP.  IT  WOULD  THEN 
DECIDE  THE  PROPER  BALANCE. 

WHILE  IT  WOULD  BE  BETTER  IF  LOWER  COURTS  WOULD  USE  THE 
APPROPRIATE  LEGAL  STANDARD  OUTLINED  BY  THE  SUPREME  COURT  WITHOUT 
CONGRESS  HAVING  TO  CLARIFY  THE  STANDARD,  THE  HISTORY  SHOWS  THIS  IS 
NOT  LIKELY  TO  OCCUR.  OUR  BILL  WILL  CLARIFY  THIS  STANDARD  WITH 
FINALITY. 

A  SPECIFIC  CONCERN  WAS  RAISED  FROM  CHILD  ABUSE  PROSECUTORS  AND 
ADVOCATES.  AS  WE  MOVED  THROUGH  EARLY  DISCUSSIONS  ON  THE  BILL,  I 
MADE  CLEAR  THAT  I  FIRMLY  BELIEVE  CHILD  ABUSE  AND  NEGLECT  IS  A 
COMPELLING  GOVERNMENT  INTEREST.  WITH  THIS  IN  MIND,  I  INCORPORATED 
SUGGESTIONS  FROM  PROSECUTORS  AND  ADVOCATES  ON  THIS  ISSUE.  I  AM 
COMFORTABLE  THAT  THE  CHANGES  MADE  ADDRESS  THEIR  CONCERNS. 

I  AM  PLEASED,  MR.  CHAIRMAN,  THAT  WE  HAVE  MOVED  TO  THE  PLACE  IN 
THE  PROCESS  WHERE  YOU  ARE  HOLDING  HEARINGS  TO  DISCUSS  THESE  AND 
OTHER  ISSUES.  WE  ARE  PLANNING  A  HEARING  IN  THE  SENATE  IN  EARLY 
DECEMBER. 

I  URGE  MY  COLLEAGUES  TO  SUPPORT  THIS  BILL.  IT  IS  CRITICAL  TO 
THE  PROPER  BALANCE  OF  PARENTS'  RIGHTS  AGAINST  THE  GOVERNMENTS' 
ACTIONS.  WITHOUT  THE  PRA,  LOWER  COURTS  WILL  CONTINUE  TO  INTERFERE 
NEEDLESSLY  IN  THE  PARENT -CHILD  RELATIONSHIP. 
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STATEMENT  OF  HON.  STEVE  LARGENT,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  OKLAHOMA 

Mr.  LARGENT.  Thank  you.  I  come  before  this  committee  and 
thank  you  for  the  opportunity  for  this  hearing  on  the  Parental 
Rights  and  Responsibilities  Act.  As  one  of  the  original  sponsors  in 
the  House,  this  is  a  proud  moment  and  it  comes  on  a  very  momen- 
tous day.  I  come  as  the  parent  of  four  children,  representing  mil- 
lions of  responsible  parents  in  this  country.  You  will  be  hearing 
from  panelists,  who  represent  parents  that  have  been  victims  of 
overegregious  and  overzealous  Government  agencies  in  all  forms. 
In  the  sixties,  there  was  a  show  that  was  entitled,  "Father  Knows 
Best"  and,  unfortunately,  today  not  only  father  and  mother  do  not 
know  best,  but  Government  has  increasingly  exercised  its  muscle 
to  say  "We  know  best"  and  have  imposed  what  it  thinks  is  best 
about  families  and  parenting  on  responsible  parents  in  this  coun- 
try. 

One  of  things  that  is  important  to  note  is  the  title  of  the  bill.  It's 
called  the  Parental  Rights  and  Responsibilities  Act  emphasizing 
that  parental  rights  and  responsibilities  go  hand  in  hand.  The 
point  that  should  be  clearly  made  is  that  this  bill  is  not  about  pro- 
tecting irresponsible  parents. 

I  want  to  address  one  of  the  issues  that  was  raised  by  Mr.  Frank 
when  he  talked  about  the  expanding  Federal  powers.  I  would  just 
point  out  that  this  act  is  about  placing,  in  Federal  statute,  what 
the  Supreme  Court  has  already  decided  over  the  last  70  years  in 
the  two  cases  that  Senator  Grassley  raised — Meyer  v.  Nebraska  and 
Pierce  v.  Society  of  Sisters  in  1920's,  that  says  that  parental  rights 
are  fundamental.  We  are  placing  in  Federal  statute  and  affirming 
that  parental  rights  are  indeed  fundamental,  as  has  been  decided 
by  court  cases  for  the  last  70  years  in  the  Supreme  Court.  The  Fed- 
eral Government  has  already  expanded  its  powers  in  relationship 
to  freedom  of  speech,  freedom  of  religion,  freedom  of  press.  These 
are  fundamental  rights.  We're  saying  that  parental  rights  should 
be  recognized  in  Federal  statute  just  as  these  are  and  have  been 
recognized  by  the  Supreme  Court. 

I've  submitted  my  testimony  for  the  record,  but  I'd  like  to  point 
out  and  simply  close  with  essentially  the  guts  of  the  Parental 
Rights  and  Responsibilities  Act.  On  page  5  of  my  testimony,  it 
reads:  "The  Parental  Rights  and  Responsibilities  Act  will  establish 
in  Federal  statute  that  a  parent's  right  to  direct  the  upbringing  of 
their  children  is  a  fundamental  right  and  deserves  the  same  protec- 
tion as  other  fundamental  rights  such  as  freedom  of  speech,  reli- 
gion, and  freedom  of  the  press.  Second,  the  Parental  Rights  and 
Responsibilities  Act  reaffirms  the  proper  method  of  judicial  review 
in  parental  rights  cases."  This  is  what  we  have  established  for  all 
fundamental  rights  protected  by  the  Constitution. 

The  act  specifies  a  four-part  bifurcated  civil  liberties  test  to  en- 
sure that  both  parents  and  government  have  fair  and  equitable  op- 
portunity to  demonstrate  their  interest.  This  method  of  judicial  re- 
view protects  family  from  overintrusive  Government  actions  by  re- 
quiring the  courts  to  apply  the  long-established,  compelling  interest 
test  rather  than  the  often  used  and  misapplied  reasonableness  test. 
In  other  words,  since  parental  liberty  is  a  fundamental  right,  strict 


18 

scrutiny  must  be  applied  by  the  courts  rather  than  a  mere  "reason- 
ableness" test  standard. 

The  compelling  interest  test  requires  the  State  to  prove,  with  evi- 
dence, that  its  regulation  or  restriction  of  parental  liberty  is  essen- 
tial and  the  least  restrictive  means  of  fulfilling  the  State's  compel- 
ling interest  in  protecting  children.  The  fact  that  the  State  proves 
its  regulation  of  a  parent's  liberty  is  reasonable  should  not  suffice. 
The  compelling  interest  method  of  judicial  review  is  the  appro- 
priate method  when  adjudicating  parental  rights  and  the  inter- 
ference of  those  rights  by  the  Government. 

And,  I  will  just  point  out,  in  closing,  a  couple  of  charts  that  we 
brought  along.  These  charts  really  represent  the  scenario  that's 
taking  place  in  lower  courts  today  where  the  balance  of  powers, 
when  recognized  by  the  Supreme  Court,  has  shown  over  and  over 
again  that  the  balance  should  weigh  in  favor  of  families.  However, 
in  lower  court  cases,  time  and  again  you  can  see  that  government 
interests  have  been  served  and  not  parents. 

Here  are  some  specific  examples — and  this  is  just  the  tip  of  the 
iceberg — of  different  examples  where  government  has  infringed  on 
parental  rights:  condom  distribution  against  parental  consent, 
teacher  certification  of  home  school  and  parents,  intruding  values 
clarification  tests  and  surveys.  I  would  also  include  sex  surveys, 
mandatory  community  service  required  for  graduation,  outlawing 
grounding  as  a  method  of  discipline,  government  mandated  bed 
times  for  children  just  passed  by  Durham  County  in  North  Caro- 
lina about  2  weeks  ago,  sexually  explicit  curriculum,  offensive  life- 
style clarifying  programs,  health  care  provided  without  parental 
consent,  prohibitions  on  parental  involvement  in  performance  tests, 
government-established  parenting  standards,  and  State-required 
parental  cooperation  with  schools,  including  contracts  that  the  par- 
ents are  required  to  sign. 

This  is  what  we  hope  to  accomplish  with  H.R.  1946,  the  Parental 
Rights  and  Responsibilities  Act,  to  bring  balance  between  families 
and  the  Government.  And,  to  apply,  the  fundamental  rights  com- 
pelling governmental  interest  tests  to  this  protected  right. 

[The  prepared  statement  of  Mr.  Largent  follows:] 

Prepared  Statement  of  Hon.  Steve  Largent,  a  Representative  in  Congress 
From  the  State  of  Oklahoma 

Mr.  Chairman,  thank  you  for  holding  this  hearing  today  and  allowing  me  to  tes- 
tify on  behalf  of  H.R.  1946,  the  Parental  Rights  and  Responsibilities  Act.  Today,  I 
am  truly  representing  myself  as  a  parent  and  millions  of"  parents  in  America  who 
love  and  cherish  their  children. 

H.R.  1946,  the  Parental  Rights  and  Responsibilities  Act,  is  a  simple  bill,  yet  it 
has  profound  implications  in  terms  of  how  the  government  treats  and  respects  fami- 
lies and  specifically  parents.  Indeed,  I  believe  that  the  substance  of  the  Parental 
Rights  and  Responsibilities  Act  goes  to  the  very  core  of  our  Constitution  and  what 
we  believe  it  means  to  be  an  American.  Reflecting  back  to  the  founding  of  our  coun- 
try, even  elementary  students  know  that  America  was  founded  on  the  ideals  of  lib- 
erty and  freedom  from  tyranny.  The  founding  fathers  came  to  this  new  country  to 
be  free  and  to  escape  the  burdensome  obligations  of  a  government  that  did  not  re- 
spect them  or  how  they  chose  to  live. 

The  founders  of  our  government  knew  that  free  men  could  be  trusted  to  live  their 
lives  happily  and  productively  without  the  constant  threat  of  government  oversight 
and  intervention.  Free  men  could  be  trusted  to  educate  their  children  to  be  literate, 
rear  them  to  be  productive,  and  instill  in  them  character  to  be  self  reliant  and  self 
sufficient.  The  founders  believed  that  free  men  did  not  need  the  government  to  in- 
tervene in  the  affairs  of  family  life. 
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I  introduced  this  bill  because  I  am  certain  that  among  the  things  that  have  not 
changed  since  the  founding  of  our  country  is  the  fact  that  parents  love  their  chil- 
dren. Being  a  parent  is  not  easy.  It  is  a  tough  job.  As  Dr.  James  Dobson  has  said 
and  has  entitled  one  of  his  books,  "Parenting  Isn't  For  Cowards."  Because  parents 
have  such  a  daunting  task  before  them,  I  believe  they  should  have  the  support  and 
respect  of  the  government.  When  government  asserts  its  authority  in  the  business 
of  parenting,  children  and  families  will  end  up  wanting.  It  is  an  intellectual  stretch 
to  think  that  government  can  devote  the  type  of  personal  investment  required  in 
parenting.  Parents  sacrifice  everything  for  their  kids.  They  invest  their  personal, 
emotional  and  spiritual  lives  in  their  kids.  Parents  are  responsible  for  their  kids 
every  minute  and  for  every  action  of  every  day  while,  by  contrast,  the  government 
goes  home  at  five  o'clock  and  has  holidays  off. 

The  Parental  Rights  and  Responsibilities  Act  supports  families  because  it  sup- 
ports parents  faced  with  the  challenge  of  raising  children  in  an  increasingly  hostile 
world.  When  the  government  becomes  an  obstacle  or  chips  away  at  the  freedoms 
parents  rely  on  to  raise  their  children,  our  country  risks  loosing  that  fundamentally 
important  quality  that  has  made  our  country  great — -freedom.  I  introduced  the  Pa- 
rental Rights  and  Responsibilities  Act  to  protect  and  support  the  backbone  of  our 
country — free  citizens  and  free  parents. 

The  Parental  Rights  and  Responsibilities  Act  is  needed  because  the  government 
is  using  its  coercive  force  to  dictate  values,  offend  the  religious  and  moral  beliefs 
of  families,  and  restrict  the  freedoms  of  families  to  live  as  they  choose.  Consider  the 
following  cases: 

When  Texas  parents  were  denied  the  opportunity  to  review  a  mandatory  assess- 
ment test  that  asked  students  objectionable  questions  regarding  values  and  religious 
beliefs,  they  sued  alleging  that  their  responsibility  for  the  upbringing  and  education 
of  their  children  had  been  infringed.  A  lower  court  found  in  favor  of  the  parents, 
but  the  Texas  Education  Agency  appealed  the  decision  on  the  grounds  that  "the 
right  to  direct  the  education  and  upbringing  of  your  child  is  not  a  fundamental 
right."  Appellants'  Brief  at  11th,  Texas  Education  Agency  v.  Maxwell,  (5th  Cir.)  (No. 
14-95-00474-CV). 

The  Michigan  Supreme  Court  ruled  that  a  teacher  certification  requirement  was 
unconstitutional  as  applied  to  religiously  motivated  home  schooling  parents.  But,  in 
the  same  court  on  the  same  day  and  addressing  the  same  statute,  the  Supreme 
Court  ruled  that  home  schooling  parents  who  petitioned  the  courts  on  a  purely  pa- 
rental rights  claim  suffered  no  constitutional  violation  when  forced  to  comply  with 
the  certification  requirement.  People  v.  DeJonge,  501  N.W.  2d  127,  1993  and  People 
v.  Bennett,  501  N.W.  2d  88,  1993. 

A  North  Carolina  school  board  required  community  service  for  graduation,  dictat- 
ing to  parents  which  extracurricular  activities  the  child  could  engage  in  to  meet  the 
requirement.  The  school  board  refused  to  consider  the  service  of  an  Eagle  Scout  as 
community  service  by  saying  his  work,  in  pursuit  of  his  scouting  achievements,  does 
not  rise  to  the  level  of  "true  and  selfless"  community  service.  Herndon  v.  Chapel 
Hill-Carrboro  City  Board  of  Education,  No.  1:94-CV-00196. 

The  Massachusetts  Supreme  Court  ruled  that  parents  had  no  claim  in  regulating 
or  prohibiting  the  distribution  of  condoms  within  the  Falmouth  County  Public 
Schools.  The  court  found  that  a  parental  rights  claim  could  not  be  made  unless  the 
schools  coerced  students  in  the  distribution  of  the  condoms.  Curtis  v.  Falmouth,  420 
Mass.  749,  652  N.E.  2s  580  (1995). 

Georgia  parents  found  condoms  in  their  daughter's  drawers  and  discovered  that 
their  two  teenage  daughters  had  been  driven  to  a  county  health  clinic  during  school 
hours  where  they  received  pap  smear  and  AIDS  tests,  condoms  and  birth  control 
pills.  The  parents  were  not  informed  of  these  medical  procedures  and  did  not  con- 
sent to  the  actions.  Moreover,  when  contacted  by  the  parents  for  results  of  their 
daughters  pap  smear  and  AIDS  tests,  both  the  school  district  and  the  county  health 
clinic  refused  claiming  patient  confidentiality.  Earls  v.  Stephens  County  School  Dis- 
trict, No.  2:95CV-0097  (U.S.D.C.,  N.D.  GA,  Gainesville  Division) 

The  Supreme  Court  of  Washington  ruled  that  it  was  not  a  violation  of  parental 
rights  to  remove  a  child  from  her  family  because  she  objected  to  their  "reasonable 
rules  which  were  reasonably  enforced."  The  parents  had  grounded  their  eighth- 
grade  daughter  because  she  wished  to  smoke  marijuana  and  sleep  with  her  boy- 
friend. She  objected,  and  the  court  removed  her  from  the  home.  In  re  Sumey,  94 
Wash.  2d.  757,  621  P.2d  108  (1980). 

The  Parental  Rights  and  Responsibilities  Act  does  two  simple  things  to  protect 
families.  First,  the  Parental  Rights  and  Responsibilities  Act  reaffirms  the  fun- 
damental rights  of  parents  to  direct  the  upbringing  of  their  children.  Parental 
Rights  are  not  a  new  concept.  In  fact,  the  Supreme  Court  has  recognized  the  fun- 
damental nature  of  parental  rights  and  prerogative  from  the  turn  of  the  century. 
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Meyer  v.  State  of  Nebraska,  262  U.S.  390,  399  (1923)  and  Stanley  v.  State  of  Illinois, 
405  U.S.  645,  651  (1972)  explicitly  state  that  the  liberty  to  bring  up  children  is 
guaranteed  by  the  14th  Amendment.  H.R.  1946  reaffirms  in  federal  statute  this 
basic  concept  of  American  liberty.  The  Act  specifies  four  main  areas  of  parental  lib- 
erty: directing  or  providing  a  child's  education;  making  health  care  decisions  for  the 
child;  disciplining  the  child,  including  reasonable  corporal  discipline;  and,  directing 
or  providing  the  religious  training  of  the  child. 

The  Parental  Rights  and  Responsibilities  Act  will  codify  that  the  right  to  direct 
the  upbringing  of  one's  child  is  a  fundamental  right — not  a  non-fundamental  right 
as  currently  treated  by  the  courts.  This  important  action  would  treat  parental  rights 
cases  in  a  consistent  manner  with  previously  cited  Supreme  Court  cases.  Sadly,  as 
a  case  in  point,  just  this  year  the  state  of  Texas,  in  an  Appellants'  brief  to  the  11th 
circuit  court,  stated,  in  contrast  to  the  U.S.  Supreme  Court,  "The  right  to  direct  the 
education  and  upbringing  of  your  child  is  not  a  fundamental  right."  [Appellants' 
Brief  at  11th,  Texas  Education  Agency  v.  Maxwell,  (5th  Cir.)  (No.  14-95  00474-CV)]. 
Again,  the  Supreme  Court  had  already  established  parental  rights  as  fundamental. 
The  Parental  Rights  and  Responsibilities  Act  will  establish  in  federal  statute  that 
a  parent's  right  to  direct  the  upbringing  of  their  children  is  a  fundamental  right  and 
deserves  the  same  protection  as  other  fundamental  rights  such  as  freedom  of 
speech,  freedom  of  religion,  substantive  due  process  and  freedom  from  unreasonable 
searches  and  seizures. 

Second,  the  Parental  Rights  and  Responsibilities  Act  establishes  a  method  of  judi- 
cial review  in  parental  rights  cases.  The  Act  specifies  a  four  part,  bifurcated  civil 
liberties  test  to  ensure  that  both  parents  and  government  have  fair  and  equitable 
opportunity  to  demonstrate  their  interests.  This  method  of  judicial  review  protects 
families  from  over-intrusive  government  actions  by  lowering  the  burden  of  proof  for 
parents  who  now  must  demonstrate  that  the  government  acted  "unreasonably"  in 
order  to  prevail.  You  have  heard  the  old  adage  "you  can't  fight  city  hall."  The  cur- 
rent legal  status  of  parental  rights  as  a  non-fundamental  right  maintains  this  no- 
tion by  maintaining  a  presumption  of  reasonableness  for  any  government  action.  In 
other  words,  right  now,  many  action  by  the  government  that  usurp  parental  author- 
ity are  allowed  as  long  as  it  appears  reasonable.  The  Parental  Rights  and  Respon- 
sibilities Act  will  raise  the  burden  of  proof  for  the  government  in  defending  their 
actions  from  "reasonableness"  to  "compelling  government  interest."  This  method  of 
judicial  review  is  the  appropriate  method  when  adjudicating  parental  rights  and  the 
interference  or  usurpation  of  those  rights  by  the  government. 

The  Parental  Rights  and  Responsibilities  Act  is  about  who  should  be  responsible 
for  your  children — a  bureaucrat  or  parents.  Some  have  raised  concerns  about  the 
Act  suggesting  that  it  may  impact  the  protection  government  extends  to  children 
from  abuse  and  neglect.  The  Act  is  not  about  child  abuse  and  neglect  cases.  Let  me 
make  this  very  clear,  the  Parental  Rights  and  Responsibilities  Act  is  intended  to 
provide  balance  between  law  abiding  families  and  the  government.  This  is  very  dif- 
ferent from  protecting  parents  who  are  committing  a  crime  by  abusing  or  neglecting 
their  children.  The  Act  in  no  way  makes  it  more  difficult  departments  of  human 
services  to  conduct  their  work  of  protecting  children  from  child  abuse  and  neglect. 
I  strongly  support  efforts  to  protect  children  from  criminal  activity  including  that 
which  comes  at  the  hands  of  their  own  parents. 

Child  abuse  and  neglect  and  parental  rights  are  mutually  exclusive;  they  cannot 
coexist.  The  Act  does  not  alter,  amend  or  repeal  current  child  abuse  protection  laws 
that  serve  to  protect  America's  children.  The  Act  affirms  the  legitimate  government 
interest  in  protecting  children.  Most  importantly,  it  prevents  abusive  parents  from 
using  the  act  to  seek  legal  protection. 

The  Parental  Rights  and  Responsibilities  Act  provides  no  protection  for  abusing 
parents.  The  Act  will  not  affect  child  abuse  and  neglect  issues  because  the  Act,  in 
Section  3  subparagraph  (C),  prohibits  the  application  of  child  abuse  and  neglect 
cases  from  parental  rights  protection.  Therefore,  concerns  about  weakening  or  af- 
fecting current  government  protection  for  children  are  without  foundation  because 
the  Parental  Rights  and  Responsibilities  Act  is  not  about  child  abuse  and  neglect; 
it  is  about  limiting  government  intrusion  into  family  freedoms. 

The  Parental  Rights  and  Responsibilities  Act  is  responsible  legislation  and  is  con- 
sistent with  many  of  the  reforms  that  have  been  proposed  in  this  Congress.  The  Act 
protects  the  fundamental  rights  of  Americans  against  unwarranted  and  intrusive 
government  actions.  It  gets  the  government  off  the  backs  of  Americans.  And,  it  sup- 
ports and  respects  the  family.  We  all  want  a  society  where  families  are  free  and 
parents  are  supported  and  encouraged  to  be  responsible  for  themselves  and  their 
children.  This  is  what  our  forefathers  intended.  I  urge  the  subcommittee  to  report 
H.R.  1946,  the  Parental  Rights  and  responsibilities  Act  favorably.  Thank  you  Mr. 
Chairman  and  members  of  the  Subcommittee. 
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Mr.  Canady.  Thank  you,  Congressman  Largent. 

STATEMENT  OF  HON.  MIKE  PARKER,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MISSISSIPPI 

Mr.  Parker.  Thank  you,  Mr.  Chairman.  I  appreciate  the  oppor- 
tunity of  being  here  today. 

I  might  say  to  my  colleague  from  Oklahoma  that  "Father  Knows 
Best,"  everybody  loved  that  show  and  it  happened  to  be  Pat  Schroe- 
der's  favorite  show  coming  along. 

Mrs.  SCHROEDER.  How  did  you  know,  Mr.  Parker? 

Mr.  Parker.  I  know.  I  could  tell. 

I  am  honored  to  represent  the  Fourth  Congressional  District  of 
Mississippi,  which  most  would  characterize  as  a  religiously  con- 
servative district,  consisting  of  people  who  are  fiercely  protective  of 
their  rich  traditions  of  family  and  home. 

Across  our  Nation,  we  have  heard  ludicrous  cases  of  agencies  and 
the  courts  interfering  with  or  overriding  parents'  decisions.  For 
those  of  you  who  may  not  have  heard  of  this,  allow  me  to  share 
with  you  a  case  from  Washington  State  in  which  the  Supreme 
Court  ruled  that  it  was  not  a  violation  of  parents'  rights  to  remove 
a  child  from  her  family  because  she  objected  to  reasonable  rules. 
The  parents  had  grounded  their  eighth  grade  daughter  because  she 
wanted  to  smoke  marijuana  and  sleep  with  her  boyfriend. 

My  friends,  I  have  a  14-year-old  daughter,  one  son  in  college,  and 
another  son  who  is  10  years  old.  I  assure  you  that  my  daughter 
and  her  two  brothers  will  never  be  permitted  to  behave  in  the  man- 
ner that  this  Washington  State  eighth  grader  expected  to  behave. 

This  legislation  introduced  by  Congressman  Largent  and  myself 
ensures  that  my  rights  as  a  parent  extends  to  preventing  such  acts 
through  discipline  and  bringing  up  my  children  in  the  way  my  wife 
and  I  believe  is  safe,  healthy,  and  moral.  My  adult  life  has  been 
spent  trying  to  help  children  that  society  has  turned  its  back  on. 
My  wife  and  I  have  housed  over  eight  dozen  foster  children  in  our 
home  during  our  25  years  of  marriage.  All  those  children,  they 
came  from  homes  of  parents  who  did  not  care  for  them,  with  many 
of  them  having  their  parental  rights  terminated.  I  can  honestly  say 
that  there  was  not  one  case  we  dealt  with  where  the  social  service 
agency  acted  improperly  in  removing  the  child  from  their  home. 

This  legislation  will  not  prohibit  the  social  service  agencies  from 
continuing  the  difficult  job  they  perform  daily.  Children  that  are 
being  abused  and  neglected  will,  hopefully,  be  removed  from  their 
uncaring  homes  immediately.  However,  where  a  parent  is  exercis- 
ing his  or  her  rightful  responsibility  and  carrying  out  their  duties 
in  a  reasonable  way,  the  Government  should  not  interfere.  We're 
just  trying  to  put  reason  back  into  the  debate. 

Not  only  did  my  wife  and  I  get  directly  involved  in  caring  for 
children  abused  or  neglected  by  their  parents  by  serving  as  foster 
parents,  my  wife  also  served  as  a  lawyer  for  the  Human  Services 
Agency  in  my  home  State,  and  I  might  add  one  of  the  reasons  she 
went  to  law  school,  because  she  got  interested  in  working  with  chil- 
dren. 

From  a  personal  standpoint,  I  say  to  the  critics  of  this  bill  that 
my  family  has  invested  too  much  money,  too  much  time,  too  much 
love  and  effort  in  the  protection  of  children  to  support  legislation 
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that  might  further  harm  them.  This  legislation  offers  a  balance  be- 
tween the  rights  of  parents  and  the  protection  of  our  precious  chil- 
dren. 

Our  Nation  is  facing  a  moral  crisis,  and  I  believe  that  the  Amer- 
ican people  want  to  stop  this  erosion  of  morality.  We  have  seen 
enough,  and  it  is  time  to  stand  for  what  we  feel  is  right. 

This  bill  would  protect  the  parents'  fundamental  right  to  direct 
their  children's  upbringing,  particularly  in  the  areas  of  education, 
medical  treatment,  discipline,  and  religious  training.  This  bill 
would  prevent  the  Federal,  State,  and  local  governments  from 
interfering  with  or  usurping  these  fundamental  rights.  As  I  stated 
earlier,  it  does  not  grant  absolute  rights,  but  rather  general  rights. 
Abuse  or  neglect  is  not  a  permissible  or  legal  parental  right.  If 
there  is  clear  and  convincing  evidence  that  governmental  interven- 
tion is  essential  to  protect  a  child  from  harm,  than  the  intervention 
should  be  allowed  and  allowed  quickly. 

For  too  long,  the  courts  have  used  differing  parental  philosophies 
as  a  way  to  interfere  with  how  children  are  raised,  often  imposing 
the  court's  own  views  over  the  legitimate  and  caring  views  of  well- 
intending  parents.  This  bill  sets  reasonable  standards  for  Govern- 
ment intervention.  While  the  bill  recognizes  a  parent's  right  to  use 
corporal  punishment,  such  as  spanking,  in  the  discipline  of  a  child, 
it  does  not  allow  for  the  physical  abuse  of  the  child  in  any  manner. 
It  does  not  protect  beating  or  physically  abusing  a  child. 

We  must  get  away  from  the  current  approach  which  allows 
nonlaw  enforcement  officials  to  make  subjective  evaluations  of  pa- 
rental activities,  which  generally  ends  up  in  penalizing  parents. 
The  end  result  is  that  intact,  healthy  families  are  subjected  to  in- 
vestigation for  simply  spanking  a  child.  Fourth  amendment  protec- 
tion and  due  process  considerations  are  frequently  overlooked  and 
the  sanctity  of  the  home  is  unconstitutionally  invaded.  This  bill 
would  put  an  end  to  such  activities. 

Colleagues,  children  do  have  rights.  They  have  the  right  to  grow 
up  in  a  loving,  safe  home  with  their  parents.  They  have  the  right 
to  receive  discipline,  religious,  and  moral  beliefs,  medical  attention, 
and  education  from  their  parents — those  responsible  adults  like 
you  and  me — who  know  them  best  and  love  them  the  most. 

I  urge  your  support  for  restoring  the  American  family  and  for  the 
Parental  Rights  Act  and  I  thank  you  for  allowing  me  to  participate 
in  this  important  discussion. 

[The  prepared  statement  of  Mr.  Parker  follows:] 

Prepared  Statement  of  Hon.  Mike  Parker,  a  Representative  in  Congress 
From  the  State  of  Mississippi 

Mr.  Chairman  and  members  of  the  Committee.  Thank  you  for  the  opportunity 
today  to  speak  in  support  of  the  Parental  Rights  and  Responsibilities  Act.  I  am  hon- 
ored to  represent  the  Fourth  Congressional  District  of  Mississippi,  which  most 
would  characterize  as  a  religiously  conservative  district  consisting  of  people  who  are 
fiercely  protective  of  their  rich  traditions  of  family  and  home. 

Across  our  nation,  we  have  heard  ludicrous  cases  of  agencies  and  the  courts  inter- 
fering with  or  overriding  parents'  decisions.  For  those  of  you  who  may  not  have, 
allow  me  to  share  with  you  a  case  from  Washington  State  in  which  the  Supreme 
Court  ruled  that  it  was  not  a  violation  of  parents'  rights  to  remove  a  child  from  her 
family  because  she  objected  to  reasonable  rules.  The  parents  had  grounded  their 
eighth-grade  daughter  because  she  wanted  to  smoke  marijuana  and  sleep  with  her 
boyfriend. 
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Ladies  and  gentlemen,  I  have  a  14-year-old  daughter,  one  son  in  college  and  an- 
other son  who  is  10  years  old.  I  assure  you  that  my  daughter  and  her  two  brothers 
will  never  be  permitted  to  behave  in  the  manner  that  this  Washington  State  eighth 
grader  expected  to  behave.  This  legislation,  introduced  by  Congressman  Largent  and 
myself,  ensures  that  my  rights  as  a  parent  extends  to  preventing  such  acts  through 
discipline  and  bringing  my  children  up  the  way  my  wife  and  I  believe  is  safe, 
healthy  and  moral. 

My  adult  life  has  been  spent  trying  to  help  children  that  society  has  turned  its 
back  on.  My  wife  and  I  have  housed  over  a  dozen  foster  children  in  our  home  during 
our  25  years  of  marriage.  All  those  children  came  from  the  homes  of  parents  who 
did  not  care  for  them,  with  many  of  them  having  their  parental  rights  terminated. 
I  can  honestly  say  that  there  was  not  one  case  we  dealt  with  where  the  social  serv- 
ice agency  acted  improperly  in  removing  the  child  from  their  home. 

This  legislation  will  not  prohibit  the  social  service  agencies  from  continuing  the 
difficult  job  they  perform  daily.  Children  that  are  being  abused  and  neglected  will 
hopefully  be  removed  from  their  uncaring  homes  immediately.  However,  where  a 
parent  is  exercising  his  or  her  rightful  responsibility  and  carrying  out  their  duties 
in  a  reasonable  way,  the  government  should  not  interfere.  We  are  just  trying  to  put 
reason  in  the  debate. 

Not  only  did  my  wife  and  I  get  directly  involved  in  caring  for  children  abused  or 
neglected  by  their  parents  by  serving  as  foster  parents,  but  my  wife  also  served  as 
a  lawyer  for  the  human  services  agency  in  my  home  state.  From  a  personal  stand- 
point, I  say  to  the  critics  of  this  bill  that  my  family  has  invested  too  much  in  the 
protection  of  children  to  support  legislation  that  might  further  harm  them.  This  leg- 
islation offers  a  balance  between  the  rights  of  parents  and  the  protection  of  our  pre- 
cious children. 

Our  nation  is  facing  a  moral  crisis,  and  I  believe  that  the  American  people  want 
to  stop  this  erosion  of  morality.  We  have  seen  enough,  and  it  is  time  to  take  a  stand 
for  what  is  right. 

This  bill  would  protect  a  parent's  fundamental  right  to  direct  their  children's  up- 
bringing, particularly  in  the  areas  of  education,  medical  treatment,  discipline  and 
religious  training.  This  bill  would  prevent  the  federal,  state  and  local  governments 
from  interfering  with  or  usurping  these  fundamental  rights.  As  I  stated  earlier,  it 
does  not  grant  "absolute"  rights  but,  rather,  general  rights — abuse  or  neglect  is  not 
a  permissible  or  legal  parental  right.  If  there  is  clear  and  convincing  evidence  that 
governmental  intervention  is  essential  to  protect  a  child  from  harm,  then  the  inter- 
vention should  be  allowed. 

For  too  long,  the  courts  have  used  differing  parental  philosophies  as  a  way  to 
interfere  with  how  children  are  raised,  often  imposing  the  court's  own  views  over 
the  legitimate  and  caring  views  of  well-intending  parents. 

This  bill  sets  reasonable  standards  for  government  intervention.  While  the  bill 
recognizes  a  parent's  right  to  use  corporal  punishment,  such  as  a  spanking,  in  the 
discipline  of  a  child,  it  does  not  allow  for  the  physical  abuse  of  a  child  in  any  man- 
ner. It  does  not  protect  beating  or  physically  abusing  a  child. 

We  must  get  away  from  the  current  approach  which  allows  non-law  enforcement 
officials  to  make  subjective  evaluations  of  parental  activities — which  generally  ends 
up  in  penalizing  parents.  The  end  result  is  that  intact,  healthy  families  are  sub- 
jected to  investigation  for  simply  spanking  a  child.  Fourth  Amendment  protection 
and  due  process  considerations  are  frequently  overlooked  and  the  sanctity  of  the 
home  is  unconstitutionally  invaded.  This  bill  would  put  an  end  to  such  activities. 

Colleagues,  children  do  have  rights.  They  have  the  right  to  grow  up  in  a  loving, 
safe  home  with  their  parents.  They  have  the  right  to  receive  the  discipline,  religious 
and  moral  beliefs,  medical  attention  and  education  that  their  parents — those  respon- 
sible adults  like  you  and  me — who  know  them  best  and  love  them  the  most,  choose 
in  order  to  make  them  the  persons  they  are  meant  to  be. 

I  urge  your  support  for  restoring  the  American  family  and  for  the  Parental  Rights 
Act,  and  I  thank  you  for  allowing  me  to  participate  in  this  important  discussion. 

Mr.  Canady.  Thank  you.  I  want  to  thank  our  three  colleagues  for 
being  here  and  giving  us  the  benefit  of  their  comments  on  this  leg- 
islation. I  don't  have  any  questions. 

Mr.  Frank. 

Mr.  Frank.  I  understand,  as  Mr.  Largent  said,  that  you  could 
argue  that  the  Federal  Government  has  the  power  to  do  all  this, 
although  I  think  the  Lopez  decision  which  said  the  Federal  Govern- 
ment cannot  interfere  with  the  question  of  guns  in  schools,  and  the 
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language  there  which  uses  the  suggestion  that  we  could  be  involved 
at  the  Federal  level  with  family  law  or  basic  education,  as  I  said, 
is  an  example  of  how  silly  the  argument  was  because  it  says  this 
goes  way  beyond  that. 

But,  even  conceding  the  constitutional  argument,  well,  what  I'm 
interested  in  is  the  justification  for  it.  That  is,  Congress  is  not 
mandated  to  do  everything  which  is  constitutionally  possible.  So, 
I'm  interested  in  the  public  policy  arguments  for  this. 

On  page  7,  the  bill  says,  "no  Federal,  State,  or  local  government, 
or  any  official  of  such  a  government,  acting  under  cover  of  law, 
shall  interfere  with  or  usurp  the  right  of  a  parent  to  direct  the  up- 
bringing of  the  child  of  the  parent."  In  other  words,  what  you're 
saying  is  that  the  Federal  Government  must  step  in.  The  question 
is — there's  two  questions  here — one  is  their  right.  Secondly,  who 
best  protects  it?  And,  I  am  surprised,  to  be  honest,  to  have  mem- 
bers of  a  group  that  I  thought  were  very  critical  of  the  Federal  Gov- 
ernment and  believed  that  Federal  power  was  a  problem,  come  in 
and  say  we,  the  Federal  Congress,  will  pass  this  law  that  says  no 
State  or  local  government  should  do  this. 

The  question  is,  why  does  the  Federal  Government  have  to  step 
in,  in  this  instance?  Is  there  some  failure  of  wisdom  or  compassion 
or  decency?  Why  is  there  a  need  for  the  Federal  Government  to 
step  in  and  protect  families  and  children  and  parents  from  State 
and  local  governments?  What  does  this  say  about  the  comparative 
view  of  State  and  Federal  wisdom?  I  mean,  let's  be  very  explicit. 

This  bill  would  substantially  increase  the  number  of  times  people 
would  come  in  the  Federal  court  and  say,  "Make  the  State  stop 
doing  that.  Make  these  elected  State  officials  stop  it,"  because  you 
are  talking  here  about  a  significant  extension  of  Federal  power  into 
the  relationship  between  the  States  and  the  citizens.  And,  does 
that  mean  that  we  can't  trust  the  States? 

Mr.  LARGENT.  Well,  as  you're  probably  aware,  the  Lopez  decision 
had  to  deal  with  issues  of  commerce  and  not  civil  rights.  And  civil 
rights  issues  are  what  we're  talking  about.  This  is  an  issue  of  civil 
rights.  It's  not  an  extension  of  Federal 

Mr.  Frank.  Excuse  me.  You  missed  my  question.  I'm  not  talking 
about  whether  or  not  we  have  the  constitutional  right  to  do  it;  I'm 
setting  that  aside.  We  have  the  constitutional  right  to  do  a  lot  of 
things.  The  question  is,  why  should  we  do  it?  Even  granting  that 
this  is  constitutional,  why  does  their  Federal  Government  have  to 
step  in?  Do  you  not  trust  the  States?  Do  you  think  the  States — is 
this  one  of  those  instances?  I  think  there  are  several.  Is  the  Fed- 
eral Government  smarter  than  the  States  and  has  a  better  set  of 
values  and,  therefore,  you  can't  trust  the  States  to  protect  the  fam- 
ily rights,  but  the  Federal  Government  has  to  do  it? 

Mr.  Largent.  Well,  yes,  and  that's  what  the  14th  amendment  is 
all  about.  Go  ahead,  Mike. 

Mr.  Parker.  Let's  look  at  this  thing  realistically.  I  don't  trust 
anybody  when  it  comes  to  my  kids.  There's  an  old  Italian  saying 
my  mother-in-law's  got:  it's  good  to  trust;  it's  better  not  to  trust. 

Now,  when  I  talk  about  my  kids,  they  are  the  most  important 
thing.  My  wife  and  my  kids  are  the  most  important  thing  to  me, 
period.  And,  I  have  a  real  problem  because  parents  don't  have  re- 
course anymore.  There  was  an  interesting  thing  on 
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Mr.  Frank.  Just  State  governments.  You  think  State  govern- 
ments can't  be  trusted  of  this? 

Mr.  Parker.  I  don't  think  anybody  can  be  trusted  when  it  comes 
to  my  kids.  Let  me  just  finish  what  I'm  saying. 

There's  a  mindset,  Barney,  that  comes  from  the  Federal  Govern- 
ment and  its  been  coming  for  a  long  time  and  it  permeates  our  soci- 
ety that,  all  the  sudden,  there's  certain  ways  that  you  rear  children 
and  there's  certain  things  you  can  and  that  you  can't  do.  We  have 
social  workers  out  there — the  two  groups  out  there  that  bother  me 
the  greatest  are  the  NEA,  in  which  their  affiliate  arm  back  in  Mis- 
sissippi is  the  Mississippi  Association  of  Educators.  They  bother  me 
tremendously  in  their  view  of  how  children  should  be  reared,  and, 
also,  our  welfare  system.  If  anybody  says  that  our  welfare  system 
is  successful,  they  need  to  take  another  look  because  the  entire 
welfare  system  is  just  completely  destroying  families  all  over  this 
country  and  parents  need  to  have  some  type  of  recourse. 

In  my  way  of  thinking,  this  is  the  only  recourse  that  a  parent 
can  have.  There  was  an  interesting  thing  on  television  the  other 
night  about  a  case  where  a  couple  out  in  Colorado,  I  believe  it  was 
Colorado,  had — it  was  on  one  of  the  shows  late  in  the  evening — but, 
it  was,  the  government  came  in 

Mr.  Frank.  Which  government? 

Mr.  Parker.  State  government.  They  came  in,  picked  up  their 
kids  because  you  had  some  people  that  thought  there  was  a  satanic 
cult.  Whatever  the  reasons,  they  picked  up  their  kids,  kept  their 
kids.  The  couple  eventually  wound  up  going  bankrupt.  They  fought 
for  their  kids.  The  point  is  that  whenever  they  finally  got  their  kids 
back,  which  they  should  have  gotten,  the  problem  is,  not  only  no- 
body apologized;  they're  still  being  required  to  pay  for  all  of  those 
things  that 

Mr.  Frank.  Let  me  ask  for  an  additional  minute,  Mr.  Chairman. 

Mr.  Canady.  Without  objection,  the  gentleman  has  1  additional 
minute. 

Mr.  Frank.  The  point  is  that  I'm  struck  in  your  bill  and  else- 
where— you  talk  about  government  as  if  there  was  no  difference. 
When  it  comes  to — and  it  seems  what  the  government  of  Mis- 
sissippi is  saying  is,  that  if  it's  important  enough,  forget  about 
States'  rights.  That  seems  to  be  the  argument  because  the  argu- 
ment is,  well,  listen,  my  kids  are  very  important.  Of  course  they 
are,  but  that  would  also  extend  to  a  lot  of  other  things  that  we  do 
at  the  Federal  level.  Much  of  what  we  do  is  aimed  to  protecting 
children  or  other  vulnerable  people,  and  I  have  no  quarrel  with 
that  argument. 

Let  me  say  I  am  not  a  "States'  rightser."  I  do  not  have  a  Thomas 
Jefferson  costume,  even  for  Halloween.  I  don't  claim — and  I'm  not 
one  of  those  who  says,  oh,  the  Federal  Government  doesn't  know 
any  better.  I  do  think  that  those  who  are  pushing  this  bill  should 
be  clear  of  the  implications  of  what  the  gentleman  from  Mississippi 
just  said.  The  Federal  Government  better  step  in  to  protect  those 
people  in  Colorado  from  the  State  government  of  Colorado.  The 
elected  officials  of  Colorado  can't  be  trusted. 

The  people  in  Mississippi  who,  through  elections,  get  power  over 
education,  can't  be  trusted  because  they're  going  to  put  these  teach- 
ers in  charge,  and  they're  going  to  abuse  people's  rights.  This  is  the 
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most  direct  assertion  of  Federal  superiority  over  the  States  in  areas 
that  have  traditionally  been  State  that  I've  ever  seen.  And,  you 
cannot  simultaneously  argue  that  the  State  should  not  intervene 
for  economic  security  for  poor  people  or  others  and  child  labor,  et 
cetera,  and  then  say  "but  the  Federal  Government  will  protect  you 
from  the  State  in  this" 

Mr.  Canady.  The  gentleman's  time  has  expired.  Mr.  Inglis. 

Mr.  Grassley.  Mr.  Chairman,  could  I  respond  to  Mr.  Frank, 
please? 

Mr.  Canady.  Mr.  Inglis  has  the  time. 

Mr.  Inglis.  Please,  on  my  time. 

Mr.  Grassley.  Well,  first  of  all,  I  think  it's  very  clear  that  there 
are  no  new  rights  established  by  the  legislation.  We  attempt  to 
bring  some  uniformity  to  the  procedural  aspects  of  what  rights 
exist  and  to  have  uniformity  in  the  protection  of  those  rights.  It's 
that  simple. 

Mr.  Inglis.  Let  me  follow  up  on  that  and  follow  up  on  Mr. 
Frank's  question,  which  I  think  has  some  merit  in  asking  the  ques- 
tion. And,  now  I'm  going  to  ask  a  question  I  don't  know  the  answer 
to.  It  violates  one  of  the  rules  of  litigators  I  guess;  you're  supposed 
to  know  the  answer  before  you  ask  it.  But 

Mr.  Frank.  You're  supposed  to  know  the  answer  you're  going  to 
get  before  you  ask  it,  not  necessarily  the  answer. 

Mr.  Inglis.  Is  it  that — this  is  a  situation  where  we  weave  very 
tangled  webs.  I  assume  that  somehow — some  of  what  you're  talking 
about,  Mr.  Parker,  just  now  has  to  do  with  some  Federal  guidelines 
somewhere  given  to  the  States,  and  quite  often  there  are  these 
mandates  and  there  are  these,  for  example,  in  the  area  of  edu- 
cation. The  Department  of  Education  doesn't  tell  you  you've  got  to 
do  it,  but,  "by  the  way,  if  you  want  this  funding,  you  will  do  this." 
So  that  the  result  is  that  it's  very  difficult  to  figure  out  whether 
it's  the  telling  State  causing  this  to  happen  or  the  Federal  Govern- 
ment causing  it  to  happen,  and  I've  got  some  feeling  that  it  finally 
traces  its  way  back  to  the  Federal  Government  because,  frankly, 
the  wacky  ideas  we  see  come  from  here  in  Washington.  They  gen- 
erally don't  come  from  places  like  Columbia,  SC.  Most  of  the  wacky 
ideas  reside  here  in  Washington. 

So,  is  that  the  problem?  It's  a  very  tangled  web  and  it's  hard  to 
figure  out  where  these  kind  of  examples  you  just  gave,  for  example, 
Mr.  Largent — it's  hard  to  trace  them  back  and  figure  out  whether 
it's  DSS  in  Greenville,  SC,  which  is  headed  up  by  a  wonderful  lady 
named  Robin  Cooper  who  does  a  great  job,  has  a  lot  of  common 
sense.  But,  whether  Robin  somehow  has  her  hands  tied  by  the 
State  which,  in  fact,  has  its  hands  tied  by  HHS  here  in  Washing- 
ton— I  mean,  is  that  part  of  what  we're  saying  here? 

Mr.  PARKER.  That's  what  I  would  say  when  I  said  there's  a  mind 
set  that  comes  from  the  Federal  Government.  And,  if  you  talk  to 
these  local  case  workers  out  there,  and  we've  dealt  with  them 
through  the  years,  they  despise  the  Federal  Government.  The  Fed- 
eral Government  has  absolutely  no  sense  as  far  as  what  needs  to 
be  done,  but  they  send  all  these  rules  and  regulations  down  and 
they're  interpreted  by  people  that  have  never  dealt  with  kids,  and 
they  turn  around  and  they  interpret  them  and  they're  having  to 
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live  within  this  framework,  and  it's  ridiculous.  It's  ridiculous  how 
it  works. 

And,  I  could  give  you  horror  stories  back  home  about  what  hap- 
pens, just  on  events  that  come  up  in  trying  to  rear  kids,  and  every- 
one of  them  got  trouble. 

Mr.  INGLIS.  So,  I  assume  that  the  expense  of  application  of  this 
to  both  the  Federal,  State,  and  local  law  is  designed  to  somehow 
untangle  that  tangled  web  in  the  State.  Listen,  wherever  it  came 
from,  just  stop.  Is  that  what 

Mr.  Parker.  That's  basically  it. 

Mr.  LARGENT.  I'd  like  to  address  that  question  as  well.  I  think 
this  bill  is  simple  and  not  a  very  complicated  bill.  The  reason  that 
it's  not  complicated  is  because  it's  based  upon  Supreme  Court  deci- 
sions of  the  last  70  years  that  have  addressed  and  recognized  pa- 
rental rights  as  fundamental.  We're  not  creating  a  new  right.  We're 
not  extending  Federal  powers.  All  we're  doing  is  establishing,  in 
Federal  statute  what  the  Supreme  Court  has  decided  for  70  years. 

The  reason  we're  sponsoring  H.R.  1946  is  because  a  fog  exists  be- 
tween Supreme  Court  decisions  regarding  parental  rights  and 
lower  court  decisions  that  have  not  followed  suit  with  the  Supreme 
Court.  And  so  we're  putting  into  Federal  statute  what  the  Supreme 
Court  has  decided  for  70  years,  and  that  is  that  parental  rights  are 
fundamental,  and  as  a  fundamental  right,  parental  rights  will  be 
adjudicated  in  the  same  fashion  that  other  fundamental  rights  are 
adjudicated.         ( 

So,  this  is  not  an  expansion  of  Federal  powers;  this  is  simply  a 
mechanism  to  clear  the  fog  that  has  been  created  by  lower  court 
decisions  all  across  the  country.  There  are  literally  thousands  of 
cases  where  they  have  usurped  parental  rights.  We're  clearing  the 
fog  in  saying  what  the  Supreme  Court  decided  in  the  1920's  is  still 
true  today,  that  parental  rights  are  fundamental.  And,  we  want  to 
clear  that  fog.  As  the  lower  court  decisions  are  made,  and  the  fog 
is  created,  then  this  thing  has  a  way  of  generating  more  and  more 
momentum  and  we  see  a  longer  and  longer  list  of  parents  whose 
rights  are  usurped  time  and  time  again. 

Mr.  Inglis.  I  might  add,  I  see  on  the  next  panel  some  legal  ex- 
perts that  will  be  testifying  in  an 

Mr.  Canady.  Excuse  me.  Would  someone  mind  closing  the  door, 
please? 

Mr.  Inglis.  I  look  forward  to  some  discussion  of  how  this  is  a  cre- 
ation of  a  right  in  where  the 

Mr.  Canady.  The  gentleman  will  have  an  additional  minute, 
without  objection. 

Mr.  Inglis.  Well,  I  won't  use  much.  It's  just  that  it  will  be  inter- 
esting to  hear  them  discuss  how  the  right  is  created,  and  the  rem- 
edy, I  take  it,  is  simply  in  the  court's  correct  interpretation  of  the 
law;  that  the  creation  of  this — the  re-creation  or  the  reestablish- 
ment  of  this  standard  that  you're  talking  about,  Mr.  Largent,  I 
think  is  what  you're  after,  I  assume. 

So,  I  look  forward  to  hearing  from  the  next  panel  on  that  as  well. 
Thank  you,  Mr.  Chairman. 

Mr.  Canady.  Mr.  Watt. 

Mr.  Watt.  Thank  you,  Mr.  Chairman.  I  want  to  thank  my  col- 
leagues for  being  here  and  they  will  probably  start  with  the  pre- 
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sumption  that  I  am  adverse  to  them  on  this  issue,  and  the  honest 
truth  is,  I  have  no  idea  where  I  stand  on  this  issue  and  so  it's  im- 
portant that  we  put  it  on  the  table  and  talk  about  it.  I  think  there 
are  circumstances  where  both  State  and  Federal  government  inter- 
vene in  ways  that  I  think  troubles  some. 

I  do  share  the  concern  that  Mr.  Frank  expressed  about  creating 
a  Federal  standard  and  a  Federal  cause  of  action  when  one  of  the 
concerns  that  I've  heard  expressed  consistently  is  injecting  the  Fed- 
eral Government  into  areas  that  they  ought  not  be  and  sending  all 
of  this  stuff  back  to  the  States,  which  is  closer  to  the  people.  So, 
I  don't  want  to  go  there.  I  think  Mr.  Inglis  and  Mr.  Frank  have 
pursued  that  as  a  general  subject,  and  I  don't  think  we  can  answer 
it  in  short  order. 

I  do  want  to  express  the  same  level  of  concern  that  I  have  ex- 
pressed on  the  floor  in  some  other  cases  about  one  comment  that 
Mr.  Largent  made,  and  that's  that  somehow  you  can  take  eight 
pages  and  clear  the  fog. 

I  heard  that  argument  when  we  were  dealing  with  the  fourth 
amendment  that  we  could  take  a  bill  and  institutionalize  what  the 
Supreme  Court  had  done,  and  somehow  that  was  clearer  than  what 
the  fourth  amendment  said  on  an  issue.  It  is  a  somewhat  cavalier 
notion  that  either  Senator  Grassley  or  Representative  Parker  or 
Representative  Largent  or  Representative  Watt,  for  that  matter, 
could  craft  a  language  that  is  so  much  superior  to  what  our  Found- 
ing Fathers  crafted  and  clear  the  fog,  so  to  speak,  in  an  area  that 
has  some  very,  very  difficult  issues  and  take  eight  pages  to  do  it, 
when  the  fog  hadn't  been  cleared  by  the  two  or  three  or  four  sen- 
tences that  may  appear  on  the  issue  in  the  Constitution. 

You  seem  to  be  satisfied  with  the  Supreme  Court's  interpreta- 
tions in  this  area  and  I  do  have  some  serious  reservations  about 
why  you  would  then  take  eight  more  pages  of  writing  to  try  to  clar- 
ify what  they  have  said,  because  you  say  some  lower  courts  have 
not  followed  what  the  Supreme  Court  has  said. 

If  the  lower  courts  have  not  followed  what  the  Supreme  Court 
has  said,  then  I  expect  you  can  find  that  the  lower  courts  are  not 
going  to  follow  what  Largent,  Parker,  Grassley,  and  Watt  say,  and 
all  of  what  you  stated  the  law,  and  I  think  what  you're  going  to 
do  with  eight  pages  is  create  a  whole  new  line  of  cases  designed 
to  interpret  what  you  have  put  forth  in  your  effort  to  "clear  the 
fog,"  as  you  say. 

Having  said  that,  I  do  want  to  ask  Mr.  Largent  a  question  that 
kind  of  spins  off  one  of  the  charts  where  you  listed  a  line  of  issues 
that  you  think  the  Government  has  been  infringing  on,  and  this 
really  kind  of  gets  to  where  you  draw  the  line  between  the  Govern- 
ment's interest  and  the  parent's  interest. 

Is  it  appropriate,  for  example,  for  school  authorities  to  define  a 
minimum  curriculum  for  all  students  to  have  to  comply  with,  and 
how  is  that,  for  example,  different  than  including  in  that  curricu- 
lum a  requirement  for  community  service? 

Could  I  ask  unanimous  consent  for  1  additional  minute? 

Mr.  Canady.  Without  objection,  the  gentleman  will  have  one  ad- 
ditional minute? 

Mr.  Watt.  That's  one  question  that  I  maybe  can  get  you  all  to 
comment  off  the  record,  because  I'm  concerned  about  that. 
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The  following  issue  I  want  to  raise  with  you  is,  I  don't  see  any- 
thing in  this  bill  that  talks  about  anything  other  than  parental 
rights.  Do  children  have  some  rights?  Are  there  rights  that  chil- 
dren have  that  go  beyond  the  simple  protection  from  abuse  and  ne- 
glect? And,  I  invite  your  comments  on  any  of  those  issues  that  I've 
raised. 

Mr.  Largent.  Well,  I  would  just  say  that  the  last  time  I  faced 
the  gentleman,  bases  were  full,  the  count  was  full,  and  it  had  an 
unhappy  ending  for  me,  but  I'm  glad  to  be 

Mr.  Watt.  Go  ahead  and  say  it.  I'm  just  waiting  on  national  tele- 
vision to  have — [Laughter] 

Mr.  Largent.  I  think  your  time's  expired,  Mr.  Watt.  [Laughter] 

Mr.  Canady.  And,  it  has.  Mr.  Flanagan. 

Mr.  Flanagan.  Just  because  I'm  a  fun-loving  guy,  I'll  happily 
give  you  time  to  respond  to  Mr.  Watts  question. 

Mr.  Largent.  I  would  just  say  that,  again,  the  reason  that  this 
bill  is  only  eight  pages  is  because  it  is  very  narrowly  defined.  We're 
not  getting  into  children's  issues.  We're  not  getting  into  minimum 
curriculum  standards.  We're  not  saying  what  those  should  be. 
That's  not  what  H.R.  1946  is  about.  And,  the  reason  that  it  is  nec- 
essary is  because,  as  I  said  earlier,  the  lower  courts  are  not  adher- 
ing to  the  Supreme  Court  decision. 

Now,  if  Congress  wants  to  overturn  Supreme  Court  decisions, 
then  perhaps  H.R.  1946  would  be  irrelevant,  but  it  hasn't  been 
overturned  in  70  years.  So,  we're  merely  putting  it  into  law  so  that 
the  lower  courts  will  adhere  to  the  Federal  statute. 

This  bill  becomes  a  shield  of  defense  for  parents  in  this  country. 
That's  the  purpose  of  H.R.  1946. 

Mr.  Flanagan. 

Mr.  Flanagan.  Gentlemen,  I  appreciate  your  testimony  today. 

By  the  way,  Mr.  Chairman,  I  have  a  short  statement  I'd  like  to 
submit  for  the  record  with  unanimous  consent. 

Mr.  Canady.  Would  the  gentleman  yield? 

Mr.  Flanagan.  Yes. 

Mr.  CANADY.  I  thank  the  gentleman  for  yielding.  Obviously,  we're 
going  to  have  to  go  here  in  a  moment.  There's  one  issue  I  want  to — 
there  will  be  a  series  of  votes.  Do  you  want  to  proceed  after  the 
votes? 

Mr.  Flanagan.  I  can  get  it  in  before 

Mr.  Canady.  Then  the  gentleman  is — Mr.  Flanagan  is  recog- 
nized. 

Mr.  Flanagan.  Thank  you,  sir.  And,  again,  I  ask  unanimous  con- 
sent to  place  a  statement  on  the  record  at  the  appropriate  spot. 

Mr.  Canady.  Without  objection. 

[The  prepared  statement  of  Mr.  Flanagan  follows:] 

Prepared  Statement  of  Hon.  Michael  Patrick  Flanagan,  a  Representative  in 
Congress  From  the  State  of  Illinois 

Mr.  Chairman,  I  am  pleased  that  you  are  holding  this  hearing  on  H.R.  1946,  the 
"Parental  Rights  and  Responsibilities  Act"  introduced  by  our  colleagues.  Congress- 
men Steve  Largent  and  Mike  Parker.  Senator  Charles  Grassley  has  introduced  the 
equivalent  bill  in  the  Senate  and  I  am  delighted  that  all  three  of  these  distinguished 
Members  comprise  our  first  panel  of  witnesses  here  today.  I  also  would  like  to  wel- 
come our  other  panelists  as  well. 

There  is  no  question  that  parents  have  a  fundamental  right  to  direct  the  upbring- 
ing of  their  children.  It  is  up  to  the  parents  to  make  decisions  on  such  matters  as 
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their  children's  education,  moral  upbringing,  medical  care  and  discipline.  Unfortu- 
nately, there  are  instances  where  the  government  has  unreasonably  interfered  with 
the  basic  rights  of  the  parents.  There  are  court  cases  galore  that  attest  to  this  and 
we  will  hear  about  many  of  them  today. 

"The  Parental  Rights  and  Responsibilities  Act"  has  been  proposed  as  a  solution 
to  the  unreasonable  usurpation  of  parental  rights  by  the  courts  and  Federal,  State 
and  local  governments.  We  need  to  be  sure,  however,  that  this  legislation  does  not 
interfere  with  the  legitimate  rights  of  the  States.  No  matter  what,  I  am  sure  every- 
one is  agreed  that  whatever  we  do  it  must  serve  the  best  interests  of  the  children. 

I  come  to  this  hearing  with  a  completely  open  mind  on  this  issue.  I  eagerly  look 
forward  to  hearing  what  the  witnesses  have  to  say  on  this  important  legislation. 

Mr.  Flanagan.  Thank  you. 

Gentlemen,  I  am  also  concerned,  as  Mr.  Frank  and  Mr.  Inglis 
are,  with  the  federalism  question,  but  I  think  the  more  important 
question  is  the  role  of  the  National  Legislature  in  relation  to  the 
national  courts,  and  that's  a  question  that  we've  wrestled  with  al- 
most as  long  as  the  federalism  question.  I  believe  that  it  is  our 
ability  to  interpret  the  Constitution  as  well  while  paying  great 
heed  to  the  doctrine  which  permits  the  Supreme  Court's  final  re- 
view on  all  issues  concerning  the  Constitution.  Our  ability  to  an- 
nounce what  the  Constitution  says  in  the  face  of  an  absence  of  liti- 
gation and  without  Supreme  Court  action  is  plenary.  So,  con- 
sequently, I  think  that  those  overtones  in  this  legislation  are  of 
that  nature  as  opposed  to  the  federalism  question  are  proper. 

My  question,  though,  is  in  Mr.  Largent's  testimony  where  there 
are  several  egregious  examples  listed  in  there.  One  of  them  was  of 
parents  in  Washington  State  who  were  not  permitted  to  discipline 
their  child  in  the  form  of  keeping  her  from  smoking  marijuana  in 
the  eighth  grade  and  from  having  intimate  relations  with  her  boy- 
friend. The  child  was  removed  from  the  home  environment. 

If  we  were  to  ratify  this,  if  we  were  to  give  the  parents  the  ple- 
nary right  to  make  such  decisions,  uninhibited  by  State  law,  courts, 
or  other  things,  and  that  would  be  tantamount  to  what  we're  doing, 
at  what  point  can  we  step  in  and  actually  have  the  State  serve  its 
police  powers  to  protect  children  from  bad-intentioned  parents 
while  protecting  the  good-intentioned  ones?  And,  maybe  you  can 
expostulate  on  that  for  a  minute  or  two. 

Mr.  Parker.  This  bill  does  nothing  as  far  as  allowing  any  type 
of  neglect  and  abuse  of  children.  It  does  nothing  to  change  the  law 
as  far  as  being  able  to  step  in  and  remove  parental  rights.  Basi- 
cally, what  the  bill  does,  it  gives  parents  recourse  in  the  court  sys- 
tem to  be  able  to  protect  themselves.  I  don't  have  a  problem  termi- 
nating parental  rights  for  a  child  who  is  abused.  I  want  our  system, 
whether  it  be  local,  State,  or  Federal,  to  step  in  very  quickly  and 
take  that  child  out  of  that  situation.  That  occurs  every  day.  And, 
horribly,  it  occurs  way  too  much  and  a  lot  of  times  we  don't  step 
in  when  we  should  because  many  times  the  information  is  not 
available.  That's  not  the  point. 

We're  also  saying  that  there  is  a  situation  where  the  parents, 
they  have  some  rights  also.  And  we're  talking  about  situations 
where  the  Federal  Government  and  the  State  government,  where 
entities,  and  agencies,  walk  into  that  home  and  they  take  advan- 
tage of  that  home  environment,  and  the  parents  have  done  nothing, 
and  they  can  ask  all  the  questions  they  want  and  they're  not  giving 
an  answer.  And  there  is  not  a  member  of  this  panel  who  would 
allow  that  to  happen,  and  it's  occurring  every  day.  And  maybe  as 
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Members  of  Congress,  we  wouldn't  have  to  put  up  with  that,  but 
we've  got  people  out  there  that  the  Government  is  walking  in  say- 
ing, "We  want  your  children,"  and  we  even  give  them  the  reason 
why  they're  taking  the  children. 

Somewhere  along  the  way,  parents  have  rights  also  and  it's  got 
to  be  a  balance  and  I  think  this  legislation  gives  us  that  balance. 

Mr.  Canady.  The  gentleman's  time  has  expired.  We  will  recess 
the  committee  during  the  votes  and  the  committee  will  reconvene 
as  soon  as  the  votes  are  concluded. 

[Recess] 

Mr.  Canady.  The  subcommittee  will  be  in  order. 

Mr.  Conyers. 

Mr.  Conyers.  Mr.  Chairman,  I'd  be  willing  to  let  Mrs.  Schroeder 
proceed  me,  if  she  chose. 

Mr.  Canady.  Does  the  gentlelady  from  Colorado  so  choose? 

Mrs.  Schroeder.  Well,  it's  fine.  Thank  you  very  much. 

Mr.  Canady.  Please  proceed. 

Mrs.  Schroeder.  Chivalry  is  not  dead  on  our  side.  That's  great. 
Let  me  just  ask  a  few  questions  about  this. 

Why  does  a  Federal  judge  have  a  better  gauge  of  this  than  Child 
Protective  Services?  I  mean,  you  know,  you  take  a  Federal  judge 
and  you  look  at  what  comes  into  a  Federal  court — everything  from 
drug  cases  to  antitrust  cases  to,  you  know,  diversity  cases,  to  civil 
rights  cases  to — why  would  you  put  these  cases  in  a  Federal  court 
and  assume  that  they  would  have  better  knowledge  on  this? 

Mr.  Largent.  Well,  again,  I  think  your  question,  while  not  di- 
rectly related  to  child  abuse,  addresses  child  abuse  and  this  bill 
does  not  address  child  abuse.  This  doesn't  have  anything  to  do  with 
child  abuse;  not  even  as  an  unintended  consequence  does  this  bill 
deal  with  child  abuse.  This  deals  with  parental  rights.  Child  abuse 
is  not  a  protected  fundamental  right  for  a  parent,  and  we're  very 
explicit  about  that  in  this  bill,  by  the  way. 

Mrs.  Schroeder.  You're  explicit  about  that,  but  you're  also  ex- 
plicit about  the  fact  that  reasonable  corporal  punishment  is  per- 
mitted, right? 

Mr.  Largent.  That's  correct. 

Mrs.  Schroeder.  OK.  Now 

Mr.  Largent.  As  defined  by  State  law. 

Mrs.  Schroeder.  Well,  you're  going  to  have  strict  scrutiny  and 
you're  going  to  have  a  Federal  civil  right,  like  speech  or  whatever, 
that  says  Congress  shall  make  no  laws.  I  assume  that's  the  level 
you  want  it  at. 

Mr.  Largent.  Right. 

Mrs.  Schroeder.  And,  yet  you've  got  two  very  conflicting  mes- 
sages. Reasonable  corporal  punishment,  and  what  is  that  standard? 
What  is  reasonable?  Is  it  in  the  eye  of  the  beholder?  Are  we  going 
to  have  to  have  new  Federal  standards  on  that?  Where  does  this 
reasonable  corporal  punishment  come  in  versus  child  abuse  and  ne- 
glect? 

And  the  other  question  is,  you  keep  saying  this  law  will  be  a 
shield  against  folks  coming  into  the  home,  and  my  question  is,  how 
are  you  going  to  pursue  these  cases  if  the  person  doesn't  have  the 
right  to  come  into  the  home  to  check  them  out?  I  guess  my  real 
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concern  is,  yes,  there  are  parental  rights,  but  I  also  feel  that  there 
are  rights  for  the  child. 

You  also  have  as  one  of  your  four  points,  medical,  for  example. 
So,  does  that  mean  you  can — a  parent  can  prohibit  having  a  blood 
transfusion  for  a  child  or  a  broken  leg  fixed  or  whatever?  I  mean, 
if  they  come  down  and  need  emergency  care,  are  they  not  allowed 
to  do  that  if  the  parent  doesn't  go  along  with  that  method? 

Those  kind  of  things  trouble  me  because  the  State  courts  have 
worked  a  very  long  time  in  trying  to  find  a  balance  between  these 
interests,  and  by  preempting  the  States,  saying  we're  going  to  take 
it  up  to  the  Federal  level,  I  think  Congressman  Frank  is  right  in 
that  he's  saying  that  we're  going  to  have  to  start  this  stuff  all  over 
again,  and  you're  going  to  have  Federal  judges  making  these  deci- 
sions as  to  what  is  child  abuse  versus  what  is  reasonable  corporal 
punishment  versus  what  is  prohibition  against  medical  care.  What 
does  that  mean?  Where  does  it  go?  And,  does  this  shield  become 
a  sword  against  the  child  and  the  child's  right? 

Mr.  Parker.  On  page  6  of  the  bill,  you  will  see  where  it  says  no 
application  to  parental  decision  on  health  care,  and  it  lists  out  ex- 
actly the  term:  right  of  a  parent  to  direct  the  upbringing  of  a  child 
shall  not  include  the  right  of  a  parent  to  make  a  decision  on  health 
care  for  that  child — for  the  child  that,  by  neglect  or  refusal,  will  re- 
sult in  danger  to  the  life  of  the  child  or  in  serious  physical  injury 
of  the  child.  So,  it  exempts  that. 

From  the  standpoint  of 

Mrs.  SCHROEDER.  By  the  parent's  standard  or  by  the  Federal 
Government's  standard? 

Mr.  Parker.  Come  back  again.  Let  me 

Mrs.  Schroeder.  By  the  doctor's  standard,  by  the — I  mean, 
who — well,  never  mind.  Keep  going. 

Mr.  Parker.  Let  me  tell  you.  All  of  these  questions — and  when 
you  talk  about  corporal  punishment — there  are  two  extremes  in 
this  country.  You  have  got  people  in  this  country  who  believe  in  ab- 
solutely no  corporal  punishment  whatsoever,  and  you  have  got  peo- 
ple in  this  country  who  believe  there  are  varying  degrees.  I  am  one 
of  these  individuals.  I  believe  in  corporal  punishment,  but  I  think 
there  are  limitations  to  it. 

Mr.  Canady.  Without  objection,  the  gentleman  will  have  one  ad- 
ditional minute. 

Mr.  Parker.  That  is  a  debate  that  we're  going  to  continue  to 
have  from  here  on  out.  You're  going  to  have  that  debate  in  this 
room  today  with  other  witnesses  that  will  come  before  this  commit- 
tee, and  there  are  going  to  be  those  that  disagree  totally  and  be- 
lieve that  there  should  be  no  corporal  punishment  whatsoever.  I'm 
one  of  these  individuals  that  I  believe  that  there  should  be 

Mrs.  Schroeder.  And,  you  know,  traditionally,  this  debate  has 
been  going  on  and  its  been  going  on  in  the  50-State  forum.  My  only 
question  is,  why  would  you  kick  this  up  to  the  Federal  courts  to 
start  this  debate? 

Mr.  Parker.  Because  you're  in  a  situation  where  you've  got  to 
have  some  kind  of  parental  recourse,  and  that  is  the  only  recourse 
that  you  have.  What  is  established  in  this  bill  allows  the  parents 
+n  have  recourse. 
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Mrs.  SCHROEDER.  But,  what  I  really  hear  the  parents  saying 
they're  upset  about  is,  in  the  cases  that  we  will  hear  from  where 
the  parents  feel  they  were  wronged,  is  that  they  ended  up  having 
to  pay  some  of  the  costs  of  the  case  and  so  that's  the  recourse  that 
they're  upset  about.  The  question  is  that  you  want  to  make  sure 
absolutely  no  one  is  ever  falsely  accused;  then  you  really  can't  ever 
allow  anyone  to  investigate  in  the  home. 

Mr.  Parker.  No,  cost  is  not 

Mrs.  SCHROEDER.  Because  you  cannot  have  any  law  that  will  be 
absolutely  only  applied  when  the  case  is  valid.  You  know  what  I 
mean?  I  mean,  in  every  single  case,  there's  going  to  be  some  things 
that  didn't  come  out  right,  and 

Mr.  Canady.  The  gentlelady's  time  has  expired.  Mr.  Conyers — 
you  think  you  want  to  go  back  now? 

Mr.  Conyers.  I'll  give  her  a  minute  to  finish  up. 

Mrs.  SCHROEDER.  Well,  I  just  wanted  to  say,  so  what  I  hear  is 
there's  no  question  that  maybe  some  parents  have  gotten  caught  up 
by  overzealous  child  protective  services.  And,  some  haven't  been 
caught  by  child  protective  services.  So,  we've  got  children  that  have 
been  allowed  to  be  continued  to  be  abused  or  parents  that  maybe 
were  abused.  But,  pushing  it  up  to  the  Federal  level  I  don't  think 
solves  this  so  much.  I  think  what  I  really  hear  parents  saying  is, 
for  those  who  were  harmed,  they  want  some  recourse  to  overzeal- 
ous local  officials.  I  mean,  that's  what  I  really  hear,  and  I  think 
we're  driving  much  too  radical  a  solution  for  that  complaint. 

But,  I'll  be  interested  to  hear  the  witnesses,  and  that's  just  basi- 
cally it.  And  I  thank  the  gentlemen  for  being  here,  Mr.  Chairman. 

Mr.  CONYERS.  Gentlemen,  I  presume  that  you  have  not  had  a 
chance  to  read  the  testimony  of  Professor  Woodhouse  who  will  fol- 
low you  later,  but  she  raises  all  the  questions,  and  more,  that  I 
would  have  thought  of.  I  just  want  to  recite  them  for  you,  so  that 
you  and  the  other  witnesses  that  support  you  will  be  able  to  dis- 
cuss them  as  we  continue  the  hearing. 

One  is  that  the  bill  will  have  a  chilling  effect  on  adoption;  it  will 
provide  a  powerful  weapon  for  unwed  fathers  to  challenge  adop- 
tions, as  in  the  cases  of  Baby  Jessica,  Baby  Richard,  and  Baby 
Emily.  This  bill  neglects  to  make  any  mention  of  children's  rights, 
either  to  protect  their  family  integrity  or  to  protect  them  from 
harm.  Professor  Woodhouse  also  points  out  that  the  award  of  attor- 
ney's fees  would  shift  the  focus  in  cases  involving  children  away 
from  cooperating  to  protect  children's  interests  and  make  the  proc- 
ess more  adversarial.  The  bill  mistakingly  focuses  narrowly  on  par- 
ent's rights,  rather  than  family  rights  which  will  have  tragic,  unin- 
tended consequences  for  children  living  with  extended  families.  By 
using  such  terms  as  "traditional"  and  "physical  risk,"  the  bill  does 
not  succeed  in  its  attempt  to  distinguish  necessary  from  overly  in- 
trusive interventions  and  may  impede  State  and  local  governments 
from  responding  to  new  scientific  knowledge  about  child  develop- 
ment and  children  at  risk.  The  bill  will  raise  the  costs  to  local  com- 
munities of  protecting  children  from  abuse  and  physical  or  medical 
neglect.  Finally  the  bill's  language  is  vague,  ambiguous,  and  the 
process  of  clarification  will  result  in  harmful  confusion  at  the  local 
level  and  protract  and  fiscally  ruin  this  litigation. 
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So  that  it  seems  like  the  thrust  of  this  is  that  the  bill  is  unneces- 
sary. I  would  invite  your  responses  to  any  of  those  comments. 

Mr.  Parker.  Mr.  Conyers,  in  my  opinion,  she's  wrong. 

Mr.  CONYERS.  Well,  that's  a  pretty  dispositive  answer.  Represent- 
ative Largent,  besides  agreeing  with  Mr.  Parker,  what  do  you  have 
to  say  about  it? 

Mr.  Largent.  Well,  let  me  just  go  through  them  one  at  a  time, 
if  I  could.  As  I  understand  them,  the  first  point  was  that  it  would 
have  a  chilling  effect  on  adoption.  I  would  just  point  out,  and  this 
also  addresses  point  seven,  that  this  bill  is  vague  or  ambiguous. 

Ms.  WOODHOUSE.  [Speaks  out  from  audience.] 

Mr.  Canady.  You're  out  of  order.  Please.  He  was  reading  your 
testimony,  not  me. 

Mr.  Largent.  And,  that  is,  on  page  8,  it  says  that,  this  act  shall 
not  apply  to  domestic  relations  cases  concerning  the  appointment 
of  parental  rights  between  parents  and  custody  disputes  or  any 
other  dispute  between  parents.  That's  not  very  ambiguous. 

Point  two  was  this  bill  doesn't  say  anything  about  children's 
rights.  That's  absolutely  correct  because  it  is  very  narrow,  which 
was  also  point  No.  4,  that  this  is  narrow.  This  is  a  very  narrow  bill. 

Third,  about  attorneys'  fees,  we  have  applied  loser  pays.  Con- 
gress already  had  that  debate  on  the  floor,  Congress  voted  on  that, 
and  we've  included  that  in  this  bill  as  well. 

Point  five  was 

Mr.  Canady.  Without  objection,  the  gentleman  has  1  additional 
minute. 

Mr.  Largent.  Point  five  was,  how  do  we  define  what  is  necessary 
intervention  by  the  Government,  what  is  overzealous?  Again,  this 
bill  does  not  have  anything  to  do  with  protection  of  children.  This 
bill  doesn't  have  anything  to  do  with  child  abuse,  and  I  can't  say 
that  enough.  This  bill  will  not  raise  the  cost  of  communities  to  pro- 
tect children  because,  again,  we  don't  interfere;  we  don't  raise  new 
standards  for  protection  of  children;  we  don't  create  more  bureauc- 
racy through  this  bill.  This  is  a  very  simple  and  straightforward 
bill. 

So  I  would  echo  what  Mr.  Parker  said,  that  the  author  of  that 
letter  was  wrong. 

Mr.  Conyers.  Well,  you  mean  on  all  seven  points,  she  made  a 
mistake  on  each  and  every  point? 

Mr.  Largent.  Absolutely. 

Mr.  Conyers.  OK.  Thanks  a  lot.  You've  been  very  helpful,  by  the 
way. 

Mr.  Canady.  I  want  to  thank  the  remaining  two  members  of  this 
panel  for  coming  back.  You  went  beyond  the  call  of  duty  in  return- 
ing after  the  votes.  We  appreciate  you  being  here  and  we  appre- 
ciate your  comments. 

I'd  like  to  now  ask  that  the  members  of  our  second  panel  come 
forward  and  take  your  seats. 

Does  everybody  on  the  second  panel — Vicki  Rafel,  Greg  Erken, 
Martin  Guggenheim,  Colleen  Pinyan,  Marilyn  Van  Derbur,  Michael 
Farris. 

As  I  indicated  earlier,  we  do  have  a  third  panel  composed  of 
three  witnesses  and  we  will  hear  their  testimony  later. 
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I  will  introduce  all  the  witnesses  and  then  we'll  recognize  each 
witness  in  turn. 

Our  first  witness  on  this  panel  will  be  Vicki  Rafel.  Ms.  Rafel  is 
a  member  of  the  Health  and  Welfare  Commission  of  the  National 
PTA  Board  of  Directors. 

Our  second  witness  is  Greg  Erken.  Mr.  Erken  is  executive  direc- 
tor of  Of  the  People,  a  grassroots  organization  working  to  amend 
State  constitutions  to  protect  parents'  rights. 

Next  we  will  hear  from  Martin  Guggenheim,  a  law  professor  at 
the  New  York  University  School  of  Law. 

Colleen  Pinyan  will  be  our  next  witness.  Mrs.  Pinyan  is  an  attor- 
ney and  coordinator  for  the  Office  of  Public  Affairs  at  the  Ruther- 
ford Institute. 

Our  next  witness  is  Marilyn  Van  Derbur.  Ms.  Van  Derbur  is  a 
former  Miss  America. 

Our  final  witness  for  this  panel  is  Michael  Farris.  Mr.  Farris  is 
president  of  the  Home  School  Legal  Defense  Organization,  an  orga- 
nization representing  over  51,000  families  nationwide. 

We  welcome  all  of  you  and  ask  that  you  take  no  more  than  five 
minutes  to  summarize  the  key  points  of  your  written  testimony. 

Without  objection,  your  full  written  statements  will  be  made  a 
part  of  the  record. 

STATEMENT  OF  VICKI  RAFEL,  MEMBER,  NATIONAL  PTA  AND 
HEALTH  AND  WELFARE  COMMISSION 

Ms.  Rafel.  Thank  you,  Mr.  Chairman.  Members  of  the  sub- 
committee. I'm  speaking  to  you  today 

Mr.  Frank.  Can  you  speak  into  the  mike  for  the  recorder?  Pass 
one  of  those  mikes  around. 

Ms  Rafel.  I'm  speaking  to  you  today  as  a  parent  who  has  been 
involved  in  the  local  schools,  as  a  child  advocate  who  cares  about 
all  children,  and  as  a  representative  of  the  Nation's  largest  child 
advocacy  organization. 

We  recognize  that  most  important  for  a  child  is  the  parent  who 
acknowledges  the  responsibilities  and  rights  of  parenting,  and  re- 
spects the  needs  of  every  child. 

National  PTA  agrees  that  the  Government,  at  any  level,  should 
not  abridge  the  inherent  rights  of  parents.  Rather,  the  Government 
should  support  families  and  children  by  providing  opportunities  to 
help  parents  fulfill  their  responsibilities.  We  do  not  believe  that  ad- 
ditional laws,  especially  one  so  intrusive  as  H.R.  1946,  are  needed 
to  deal  with  the  basic  rights  of  parents.  In  fact,  the  bill  itself  sup- 
plies information  that  there  is  already  adequate  protection  of  pa- 
rental rights  both  in  tradition  and  in  law. 

Indeed,  the  National  PTA  has  consistently  stressed  the  inherent 
rights  and  responsibilities  of  parents  in  issues  concerning  children 
and  urges  that  parents  be  included  in  the  planning,  decisionmak- 
ing, and  implementation  of  issues  that  affect  children.  We  also 
have  asked  Congress  to  protect  children  when  their  health,  safety, 
and  welfare  are  in  jeopardy,  and  when  parents  feel  that  national 
legislation  to  provide  that  protection  is  appropriate. 

We  believe  H.R.  1946  raises  too  many  unanswered  questions 
about  how  children  and  families  would  be  affected  in  the  four  prin- 
cipal areas  covered  by  its  provisions.  For  example,  since  parents 
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are  their  children's  first  teacher,  we  believe  firmly  that  parents 
must  be  involved  in  every  facet  of  their  children's  education.  How- 
ever, both  the  State  and  Federal  governments  have  responsibilities 
for  the  education  of  children. 

Parents  and  schools  working  together  as  partners  make  the  best 
decisions  for  children  in  the  field  of  education.  In  some  cases,  how- 
ever, guidelines  to  assure  equitable  and  appropriate  educational 
opportunities  must  be  determined  by  State  or  Federal  governments 
to  provide  access  to  these  opportunities  for  all  children.  In  the  past, 
we  have  vigorously  supported  such  Federal  programs  as  title  I, 
Head  Start  and  IDEA.  We  will  continue  to  support  programs  like 
these  which  provide  a  level  educational  playing  field  for  all  chil- 
dren, and  which  provide  opportunities  for  parents  to  be  involved  in 
the  development  of  these  services. 

The  broad  scope  of  H.R.  1946  raises  concerns  about  the  impact 
on  school  systems  on  various  fronts.  For  instance,  this  legislation 
could  be  used  to  affect  decisions  on  such  issues  as  curriculum  con- 
tent, textbook  selection,  and  student  assessments.  In  many  in- 
stances, parents'  rights  are  protected  under  current  due  process 
policies.  If  problems  arise  where  procedures  are  lacking  or  need 
strengthening,  the  adoption  of  specific  policies  would  be  an  appro- 
priate remedy. 

Secondly,  we  believe  the  parents  have  the  responsibility  to  pro- 
vide appropriate  health  care  for  children  and  to  make  informed  de- 
cisions concerning  that  health  care.  However,  many  community  and 
governmental  entities  also  have  responsibility  to  help  provide  ac- 
cess to  health  care  and  appropriate  information,  so  that  parents 
can  make  informed  decisions.  Parents  should  be  involved  in  the  de- 
cisionmaking process  as  it  concerns  health  services  for  all  children. 
However,  no  parent  should  have  the  right  to  deny  such  services  or 
information  to  all  children  based  on  personal  convictions  concern- 
ing his  or  her  own  child.  Legislation  such  as  H.R.  1946  could  clear- 
ly restrict  the  rights  of  parents  to  access  health  care  and  informa- 
tion if  such  opportunities  were  deemed  to  infringe  on  the  rights  of 
others.  Such  restrictions  could  place  all  children  and  families  at 
risk. 

Thirdly,  the  National  PTA  regards  violence  against  children  as 
a  major  societal  problem  and  we  believe  that  child  abuse  takes 
many  forms,  including  corporal  punishment.  In  the  United  States, 
27  States  currently  ban  corporal  punishment  in  public  schools. 
Would  H.R.  1946  expose  these  States  to  the  threat  of  lawsuits  or 
violate  the  rights  of  these  States  to  establish  child  abuse  laws? 
Currently,  we  do  not  have  consistent  laws  protecting  our  children. 
Consider  that  reports  of  child  abuse  continue  to  climb  at  a  steady 
rate,  exceeding  3.1  million  in  1994.  More  than  1  million  substan- 
tiated cases  entered  the  child  protective  services  system  last  year, 
and  approximately  three  children  per  day  were  killed  last  year  as 
a  result  of  child  abuse  or  neglect. 

Statistics  show  that  most  cases  of  abuse  against  children  are  per- 
petrated by  family  members 

Mr.  Canady.  Your  time  has  expired.  If  you  could  try  to  wind  it 
up  as  quickly  as  possible 

Ms.  Rafel.  We  believe  that  H.R.  1946  is  an  unnecessary  legisla- 
tive attempt  to  interfere  with  the  rights  of  parents  and  their  intrin- 
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sic  role  in  decisionmaking  regarding  their  children.  Thank  you  for 
this  opportunity  to  express  our  views  today. 
[The  prepared  statement  of  Ms.  Rafel  follows:] 

Prepared  Statement  of  Vicki  Rafel,  Member,  National  PTA  and  Health  and 

Welfare  Commission 

Mr.  Chairman  and  members  of  the  Constitution  SubcommittM  of  the  House  Judiciary 
Committee.  I  am  Vicki  Rafel.  a  member  of  the  Board  of  Directors  of  the  National  Parent  Teacher 
Association. 


I  am  speaking  to  you  today  as  a  parent  who  has  been  involved  in  the  local  schools,  as  a  child 
advocate  who  cares  about  all  children,  and  aa  a  representative  of  the  nation's  largest  child 
advocacy  organization,  the  National  PTA.  We  recognize  that  the  most  effective  advocate  for  the 
child  is  the  parent  who  acknowledges  the  responsibilities  and  rights  of  parenting,  and  respects 
the  needa  of  every  child. 

National  PTA  agrees  that  the  government  -  at  any  level  -  should  not  abridge  the  inherent  rights 
of  parents.  However,  we  would  enhance  that  statement  by  adding  to  It  the  positive  premise  that 
the  government  should  support  families  and  all  children  by  providing  opportunities  that  help 
parents  better  fulfill  their  primary  roles  as  caregivers,  educators,  health  providers,  nurturers, 
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disciplinarians  and  character  builders.  National  FT  A  has  advocated  for  stale  and  local  decision- 
making on  many  child  issues.  We  know  that  many  decisions  are  best  made  In  the  arenas  in 
which  ths  major  stakeholders  are  directly  involved.  However,  we  also  believe  that  many  entries 
at  the  local,  state  and  federal  levels  have  responsibilities  in  providing  for  and  protecting  children. 
There  is  a  compelling  interest  in  having  a  dose  working  relationship  between  all  concerned 
parties  on  behalf  of  children.  These  incfviduals  and  institutions  are  not  just  a  part  of  a  local 
community.  They  are  also  part  of  a  total  system  of  services  and  accountability  that  must  be 
intertwined  to  provide  an  optimum  environment  for  all  children.  Decisions  affecting  children 
should  be  made  in  a  collaborative  effort  involving  all  the  stakeholders,  including  parents, 
educators,  health  care  givers  and  governing  bodies. 

Any  additional  laws,  especially  one  so  Intrusive  as  H.R.  1946,  are  not  needed  to  deal  with  the 
basic  rights  of  parents.  Obviously,  from  information  supplied  in  the  bill  itself,  there  is  already 
adequate  protection  of  parental  rights  both  in  tradition  and  in  law.  Indeed,  in  the  past,  National 
PTA  has  consistently  stressed  the  inherent  rights  and  responsibilities  of  parents  in  issues 
concerning  children,  and  urged  that  parents  be  included  in  the  planning,  decision  making  and 
implementation  of  any  activities  that  affect  children.  However,  we  have  also  come  to  this 
Congress  at  the  request  of  parents  seeking  protection  for  children  when  their  health,  safety,  and 
welfare  were  in  jeopardy,  and  when  those  parents  felt  that  national  legislation  to  provide  that 
protection  was  appropriate. 
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Some  areas  in  which  parents  have  sought  support  and  regulation  -  and  received  them  --  from 
the  Congress  are: 

school  lunch  and  child  nutrition 

special  education 

e.  coli  meat  inspection 

reduction  of  environmental  hazards 

missing  and  neglected  children  programs 

adoption  assistance 

children's  television  programming 

child  abuse  prevention  treatment 

regulations  pertaining  to  teen  access  to  tobacco  products 

vaccination 

parent  involvement  components  in  education  programs  and  regulations 

We  ask  you  to  maintain  the  balance  currently  in  place  and  to  defeat  H.R.  1 946  as  an 
unnecessary  infringement  on  the  rights  of  states  and  localities  to  take  necessary  action  to 
protect  children,  and  parents  to  petition  thoee  governments  to  provide  that  protection  as 
needed.  This  bill  raises  too  many  unanswered  questions  about  how  children  and  families  would 
be  affected  in  the  areas  covered  by  Us  provisions.  Following  are  some  of  our  concerns  about 
these  tour  areas: 
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(1)       Since  parents  are  their  children's  first  teacher,  we  believe  firmly  that  parents  must 
be  involved  in  every  facet  of  their  children's  education.  However,  both  the  state  and  federal 
governments  have  responsibilities  for  the  education  of  children.  Parents  and  schools,  working 
together  as  partners,  make  the  best  decisions  for  children  in  the  field  of  education.  In  some 
cases,  however,  guidelines  to  assure  equitable  and  appropriate  educational  opportunities  must 
be  determined  by  federal  or  state  governments  to  provide  access  to  these  opportunities  for  all 
children.  In  the  past  wo  have  vigorously  supported  such  federal  programs  as  Title  I.  Head  Start 
and  IDEA.  We  will  continue  to  be  supportive  of  programs  that  provide  a  level  educational 
playing  field  for  all  children. 

From  constitutional  and  historical  perspectives,  the  states  are  primarily  responsible  for 
education.  Under  state  laws,  local  school  boards  have  a  central  role  in  providing  education 
services  with  support  from  other  governments.  We  believe  that  parental  involvement  provisions 
must  be  included  in  all  legislation/regulations  pertaining  to  children's  education  and 
development  and  it  was  from  this  perspective  that  we  vigorously  promoted  the  inclusion  of  Goal 
8  -  the  parent  involvement  goal  -  in  the  Goals  2000  legislation.  We  believe  that  the  kinds  of 
educational  programs  that  result  in  exemplary  student  achievement  -  which  should  be  the  goal 
of  education  -  are  developed  from  a  collaborative  framework  that  Includes  the  federal 
government  states,  local  school  boards,  and  parents.  We  do  not  believe  that  any  one  single 
entity,  operating  outside  of  this  collaborative  framework,  can  adequately  address  the 
educational  needs  of  children  or  provide  all  children  access  to  an  education  that  will  foster  the 
highest  achievement 
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The  broad  scope  of  H.R.  1 946  raises  concerns  about  the  impact  on  school  systems  on  various 
fronts.  For  instance,  this  legislation  could  be  used  to  affect  decisions  on  such  issues  as 
curriculum  content  textbook  selection,  and  student  assessments.  In  many  instances,  parents 
rights  are  protected  under  current  due  process  policies.  If  problems  arise,  where  procedures  are 
lacking  or  need  strengthening,  the  adoption  of  specific  policies  would  be  an  appropriate 
remedy. 

(2)       We  believe  that  parents  do  have  the  responsibility  to  provide  appropriate  health 
care  for  children  and  to  make  informed  decisions  concerning  that  health  care.  The  key  words 
here  are  "appropriate'  and  "informed."  Many  community  and  governmental  entities  also  have 
responsibility  to  help  provide  access  to  health  care  and  appropriate  information,  so  that  parents 
can  make  proper  decisions.  Working  together  at  all  levels  of  government  provides  expanded 
opportunities  for  parents  to  give  and  receive  information  and  to  have  part  in  planning  and 
developing  activities  that  benefit  children.  Parents  should  be  involved  in  the  decision  making 
process  as  rt  concerns  health  services  for  all  children.  However,  no  parent  should  have  the  right 
to  deny  such  services  or  information  to  all  children  based  on  personal  convictions  concerning 
his  or  her  own  child.  Legislation,  such  as  H.R.  1946,  could  dearly  restrict  the  rights  of  parents  to 
access  health  care  and  information  if  such  opportunities  were  deemed  to  infringe  on  the  rights 
of  others. 
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our  most  vulnerable  population,  our  children.  Reports  of  child  abuse  continue  to  climb  at  a 
steady  rate,  exceeding  3.1  million  in  1994.  More  than  1  million  substantiated  cases  entered  the 
child  protective  services  system  last  year.  Even  more  chilling  is  the  estimated  number  of  1 ,271 
children  who  were  killed  last  year  as  a  result  of  child  abuse  or  neglect  -  approximately  three 
children  per  day.  Equally  disturbing  is  that  statistics  show  that  most  cases  of  abuse  against 
children  are  perpetrated  by  family  members  or  adults  known  to  the  child.  We  would  ask  you  to 
defeat  H.R.  1946,  and  any  legislation,  which  could  so  dearly  condone  violence  against  children. 

(4)        Finally,  I  speak  to  the  issue  of  providing  religious  teaching  to  the  child.  As  an 
organization  that  has  as  ons  of  Its  basic  Objects,  the  recognition  of  the  importance  of  worship  as 
it  affects  the  welfare  of  children,  National  PTA  fully  supports  the  rights  of  parents  to  provide 
religious  teaching  to  their  children.  Because  of  this  support  we  find  particularly  onerous  any 
legislation  which  would  even  suggest  that  the  federal  government  intrude  on  those  rights,  as 
H.R.  1946  would  do.  According  to  the  legislation  itself,  this  is  a  dearly  established  right;  and  as 
such,  It  needs  no  federally  legislated  mandate.  We  must  be  careful  to  maintain  the  current 
noninterference  status  which  gives  that  responsibility  to  the  parent,  while  not  encouraging 
government  support  of  any  religioua  proselytizing  either  within  the  community  or  the  school. 

I  would  repeat  that  H.R.  1 946  is  an  unnecessary  legislative  attempt  to  interfere  with  the  rights  of 
parents  and  their  intrinsic  role  in  decision-making  regarding  their  children.  The  bill  would  put  in 
jeopardy  the  health,  welfare  and  education  of  children  by  removing  from  them  the  protection  of 
the  law  if  actions  of  uninformed  parents  put  them  at  risk.  Further.  H.R.  1946  curtails  the 
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We  believe  that  the  health  of  children  is  based  on  the  quality  of  life  of  the  whole  child  - 
emotional,  intellectual,  physical,  social  and  spiritual.  All  elements  must  be  considered  before 
optimum  health  can  exist.  We  recognize  that  responsibility  for  the  emotional.  Intellectual, 
physical  and  social  health  of  children  is  that  of  the  whole  community  and  of  all  its  institutions, 
and  that,  after  the  home,  the  school  is  often  best  positioned  to  serve  as  the  community's  center 
for  meeting  the  needs  of  the  whole  child.  To  disengage  parents  from  the  opportunities  for  quality 
health  care  -  in  all  its  facets  -  by  denying  this  collaborative  effort  as  an  Infringement"  of 
parental  rights,  as  H.R.  1946  intends  to  do,  is  to  place  all  children  and  families  at  risk. 

(3)       Discipline  is  the  responsibility  of  the  parent  Children  learn  what  they  live.  A  child 
disciplined  by  violence  learns  to  respond  with  violence.  Years  of  research  and  hundreds  of 
behavioral  studies  dearly  support  these  statements.  National  PTA  regards  violence  against 
children  as  a  major  societal  problem.  Child  abuse  takes  many  forms,  including  corporal 
punishment  The  United  States  is  one  of  only  a  few  industrialized  nations  in  the  world  that 
continues  to  allow  corporal  punishment  in  the  public  schools.  Besides  the  U.S..  countries  that 
still  permit  school  corporal  punishment  include  Iran,  Uganda  and  New  Zealand,  parts  of  Canada 
and  parts  of  Australia.  The  rest  of  the  industrialized  nations  no  longer  allow  teachers  to  hit 
school  children. 

In  the  United  Stales,  twenty  seven  (27)  states  currently  ban  corporal  punishment  in  public 
schools.  Would  H.R.  1 846  expose  these  states  to  the  threat  of  law  suits  as  well  as  violate  the 
rights  of  these  states  to  establish  child  abuse  laws?  We  do  not  have  consistent  laws  protecting 
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opportunity  for  parents,  community  and  all  levels  of  government  to  work  together  to  provide 
expanded  opportunities  for  parents  to  better  fulfill  their  roles  and  exercise  their  rights  and 
responsibilities  on  behalf  of  children.  Lastly,  I  would  ask  you  to  consider  that  the  government 
cannot  know  whether  it  has  abridged  the  rights  of  parents  until  someone  --  the  government  - 
has  defined  parental  rights.  Without  a  definition,  the  law  becomes  a  potential  tool  for  abuse  by 
governmental  policymakers  who  may  read  into  the  law  whatever  they  wish.  Yet  I  would 
question  seriously  whether  it  is  appropriate  for  the  government  to  define  parent  rights, 
particularly  when  we  are  all  in  agreement  that  the  government  should  not  be  involved  in  the 
business  of  curtailing  parental  rights.  By  defining  parental  rights,  the  government  would  be 
taking  one  giant  step  towards  abridging  those  rights. 

I  urge  you  to  defeat  H.R.  1946. 
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Mr.  Canady.  Thank  you. 

STATEMENT  OF  GREG  D.  ERKEN,  EXECUTIVE  DIRECTOR  OF 

THE  PEOPLE 

Mr.  Erken.  Thank  you  for  this  opportunity  to  testify  in  support 
of  H.R.  1946,  the  Parental  Rights  and  Responsibilities  Act  of  1995. 
My  name  is  Greg  Erken.  I  am  executive  director  of  Of  the  People, 
a  nonprofit,  nonpartisan,  grassroots  organization  devoted  to  enact- 
ing a  proposed  parental  rights  amendment  to  State  constitutions. 
Representative  Steve  Largent  is  our  national  vice  chairman.  State 
legislators  in  29  States  are  sponsoring  the  parental  rights  amend- 
ment and  a  citizens'  initiative  drive  to  enact  a  similar  amendment 
has  recently  been  launched  in  Colorado. 

Of  the  People  strongly  supports  the  Parental  Rights  and  Respon- 
sibilities Act  as  a  much-needed  redress  to  what  has  become  a  sys- 
temic violation  of  parental  rights.  For  example,  public  schools  are 
now  routinely  conducting  psychological  testing  of  children  under 
the  guise  of  standardized  tests  and  surveys.  These  tests  often  in- 
clude intrusive  questions  about  the  child's  emotional  state,  the 
child's  relationship  with  his  or  her  parents,  and  private  family  mat- 
ters such  as  values  and  habits. 

Last  year  in  California  a  statewide  controversy  erupted  over  one 
such  test  known  as  the  California  Learning  Assessment  System. 
Parents  not  only  objected  to  some  of  the  intrusive  questions  on  the 
test,  but  the  public  school  bureaucracy  initially  refused  to  let  par- 
ents even  see  the  test.  A  flood  of  litigation  ensued  against  the 
school  system  and  a  number  of  these  cases  are  still  pending. 

Public  school  districts  are  also  increasingly  passing  out  condoms 
to  minors  without  parental  notice  or  consent.  Court  challenges  to 
these  policies  have  met  with  mixed  results.  For  example,  New  York 
City  parents  successfully  challenged  the  condom  policy  in  their 
public  schools  in  the  1993  Alfonso  v.  Fernandez  case.  In  Alfonso,  a 
New  York  appellate  court  by  a  narrow  3-to-2  margin  ruled  that  dis- 
tributing condoms  without  parental  consent  violated  the  parents' 
Meyer-Pierce  right  to  direct  their  children's  "upbringing  and  edu- 
cation." The  court  instructed  the  schools  to  adopt  a  parental  opt- 
out  to  allow  parents  to  remove  their  children  from  the  condom  pro- 
gram. 

However,  parents  from  Falmouth,  MA,  recently  lost  a  nearly 
identical  case  in  which  they  challenged  their  school  board's  instal- 
lation of  condom  machines  in  local  high  schools.  Condoms  are  also 
being  provided  to  children  as  young  as  11,  over  the  express  written 
objection  of  their  parents. 

In  July  of  this  year,  the  Massachusetts  Supreme  Court  unani- 
mously ruled  against  the  parents  in  Curtis  v.  Falmouth,  in  con- 
tradiction of  the  ruling  in  Alfonso.  The  Falmouth  parents  are  ap- 
pealing this  decision  to  the  U.S.  Supreme  Court. 

It's  worth  noting  that  the  parents  in  both  the  Alfonso  and  Curtis 
cases  weren't  into  challenging  the  distribution  of  condoms  per  se, 
but  only  the  distribution  to  their  children  without  any  parental  in- 
volvement whatsoever.  These  parents  were  merely  trying  to  fulfill 
their  responsibility  to  monitor  the  upbringing  of  their  own  kids 
without  restricting  the  choices  of  other  families. 
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As  evidenced  by  these  cases  and  many  others,  parents  need  bet- 
ter legal  standing  to  guarantee  their  rights.  The  Parental  Rights 
and  Responsibilities  Act  would  provide  this  better  standing  by 
making  explicit  the  proper  legal  standard  by  which  cases  ought  to 
be  judged;  namely,  that  parents'  rights  are  fundamental. 

The  introduction  of  this  legislation  represents  a  milestone  in  the 
history  of  the  parental  rights  movement,  now  gaining  momentum 
in  communities  across  America.  This  movement  ought  to  be  wel- 
comed as  a  sign  that  our  culture  is  perhaps  healthier  than  some 
might  think,  and  a  demonstration  of  the  fact  that  true  cultural  re- 
newal begins  at  home.  For  it  is  at  home  that  parents  find  their 
most  important  job:  raising  the  next  generation.  And  it  is  home 
that  our  children  find  what  no  government  can  ever  provide:  the 
love,  nourishment,  and  protection  they  so  desperately  need. 

Properly  understood,  this  legislation  is  also  a  children's  rights 
bill  because  it  recognizes  that  a  child's  first  and  most  important 
right  is  to  have  an  active,  loving  parent.  A  parent's  first  and  most 
important  duty  is  to  look  out  for  that  child's  best  interest.  And  in 
the  vast  majority  of  cases,  Government's  role  is  to  respect  that  par- 
ent-child relationship  and  ensure  that  the  parent's  have  the  legal 
standing  to  carry  out  their  duties. 

Our  Nation  has  reached  a  consensus  that  the  best  way  to  pro- 
mote children's  welfare  is  to  encourage  parents  to  be  more  respon- 
sible. While  liberal  and  conservative  policymakers  alike  call  for 
more  parental  involvement,  our  laws  continue  to  ignore  parental 
rights.  If  we  want  parents  to  become  more  responsible,  we  must 
recognize  their  rights. 

To  say  that  parents  have  the  primary  role  in  raising  children  is 
to  say  that  parents  are  irreplaceable.  The  Parental  Rights  and  Re- 
sponsibilities Act  sends  a  message  to  public  officials  that  parental 
rights  must  be  honored,  and  a  message  to  parents  that  parental  re- 
sponsibilities must  be  fulfilled. 

Congress  has  the  opportunity  to  codify  the  self-evident  truth,  as 
President  Bill  Clinton  said  in  his  State  of  the  Union  Address  last 
year,  that  "Parents,  not  government,  raise  children." 

It's  time  for  Congress  to  codify  the  fundamental  rights  of  parents 
by  enacting  the  Parental  Rights  and  Responsibilities  Act. 

[The  prepared  statement  of  Mr.  Erken  follows:] 

Prepared  Statement  of  Greg  D.  Erken,  Executive  Director  of  Of  the  People 

Thank  you  for  this  opportunity  to  testify  in  support  of  H.R.  1946,  the  Parental 
Rights  and  Responsibilities  Act  of  1995.  My  name  is  Greg  Erken.  I  am  Executive 
Director  of  Of  the  People,  a  non-profit,  non-partisan  grassroots  organization  working 
to  enact  a  proposed  Parental  Rights  Amendment  to  state  constitutions.  Rep.  Steve 
Largent  is  Of  the  People's  National  Vice  Chairman.  State  legislators  in  29  states 
are  sponsoring  the  Parental  Rights  Amendment,  and  a  citizens'  initiative  drive  to 
enact  a  similar  Amendment  has  recently  been  launched  in  Colorado. 

Of  the  People  strongly  supports  the  Parental  Rights  and  Responsibilities  Act  as 
a  much-needed  redress  to  what  has  become  a  systemic  violation  of  parental  rights. 

As  others  have  noted,  the  U.S.  Supreme  Court  has  created  a  parental  rights  doc- 
trine beginning  with  the  Meyer  and  Pierce  decision  from  the  1920s.  But  though 
these  decisions  still  stand  in  theory,  as  a  practical  matter,  parental  rights  are  too 
often  ignored  in  lower  courts  and  in  executive  branch  bureaucracies  in  communities 
across  America. 

For  example,  public  schools  are  now  routinely  conducting  psychological  testing  of 
children  under  the  guise  of  standardized  "tests"  and  "surveys."  These  "tests"  often 
include  intrusive  questions  about  the  child's  emotional  state,  the  child's  relationship 
with  his  or  her  parents,  and  private  family  matters  such  as  values  and  habits.  Last 
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year  in  California,  a  statewide  controversy  erupted  over  one  such  test  known  as  the 
California  Learning  Assessment  System  (CLAS).  Parents  not  only  objected  to  some 
of  the  intrusive  questions  on  the  test,  but  the  public  school  bureaucracy  initially  re- 
fused to  let  parents  even  see  the  CLAS  test.  A  flood  of  litigation  by  parents  against 
the  school  system  ensued,  and  is  currently  pending. 

Public  school  districts  are  also  increasingly  passing  out  condoms  to  minors  with- 
out parental  notice  or  consent.  Court  challenges  to  these  policies  have  met  with 
mixed  results.  For  example,  New  York  City  parents  successfully  challenged  the 
condom  policy  in  their  public  schools  in  the  1993  Alfonso  v.  Fernandez  case.  In  Al- 
fonso, a  Xew  York  appellate  court  by  a  narrow  3-2  margin  ruled  that  distributing 
condoms  without  parental  consent  violated  the  parents'  Meyer-Pierce  right  to  direct 
their  children's  "upbringing  and  education."  The  court  instructed  the  schools  to 
adopt  a  parental  "opt-out"  to  allow  parents  to  remove  their  children  from  the 
condom  program. 

However,  parents  from  Falmouth,  Massachusetts  recently  lost  a  nearly  identical 
case  in  which  they  challenged  their  school  board's  installation  of  condom  machines 
in  local  high  schools.  Condoms  are  also  being  provided  in  Falmouth  to  children  as 
young  as  11  over  the  express  written  objection  of  their  parents.  In  July  of  this  year, 
the  Massachusetts  Supreme  Court  unanimously  ruled  against  the  parents  in  Curtis 
v.  Falmouth,  in  contradiction  to  the  ruling  in  Alfonso.  The  Falmouth  parents  are 
appealing  this  decision  to  the  U.S.  Supreme  Court. 

It  is  worth  noting  that  the  parents  in  both  the  Alfonso  and  Curtis  cases  were  not 
challenging  the  distribution  of  condoms  per  se,  but  only  the  distribution  to  their 
children  without  any  parental  involvement  whatsoever.  These  parents  were  merely 
trying  fulfill  their  responsibility  to  monitor  the  upbringing  of  their  own  kids,  with- 
out restricting  the  choices  of  other  families. 

As  evidenced  by  these  cases  and  many  others,  parents  need  better  legal  standing 
to  guarantee  their  rights.  The  Parental  Rights  and  Responsibilities  Act  would  pro- 
vide this  better  standing  by  making  explicit  the  proper  legal  standard  by  which 
cases  ought  to  be  judged,  namely,  that  parents'  rights  are  fundamental. 

The  introduction  of  this  legislation  represents  a  milestone  in  the  history  of  the 
parental  rights  movement  now  gaining  momentum  in  communities  across  America. 
This  movement  ought  to  be  welcomed  as  a  sign  that  our  culture  is  perhaps  healthier 
than  some  might  think,  and  a  demonstration  of  the  fact  that  true  cultural  renewal 
begins  at  home.  For  it  is  at  home  that  parents  find  their  most  important  job:  raising 
the  next  generation.  And  it  is  at  home  that  our  children  find  what  no  government 
can  ever  provide:  the  love,  nourishment  and  protection  they  so  desperately  need. 

Properly  understood,  the  Parental  Rights  and  Responsibilities  Act  is  also  a  chil- 
dren's rights  bill,  because  it  recognizes  that  a  child's  first  and  most  important  right 
is  to  have  an  active,  loving  parent.  A  parent's  first  and  most  important  duty  is  to 
look  out  for  that  child's  best  interests.  And  in  the  vast  majority  of  cases,  govern- 
ment's role  is  to  respect  that  parent-child  relationship  and  ensure  that  parents  have 
the  legal  standing  to  carry  out  their  duties. 

Our  nation  has  reached  a  consensus  that  the  best  way  to  promote  children's  wel- 
fare is  to  encourage  parents  to  be  more  responsible.  But  while  liberal  and  conserv- 
ative policy  makers  alike  call  for  more  parental  involvement,  our  laws  continue  to 
ignore  parental  rights.  If  we  want  parents  to  become  more  responsible,  we  must  rec- 
ognize their  rights. 

To  say  that  parents  have  the  primary  role  in  raising  children  is  to  say  that  par- 
ents are  irreplaceable.  The  Parental  Rights  and  Responsibilities  Act  sends  a  mes- 
sage to  public  officials  that  parental  rights  must  be  honored,  and  a  message  to  par- 
ents that  parental  responsibilities  must  be  fulfilled. 

We  don't  need  the  government  to  lecture  parents  on  the  right  way  to  raise  their 
children.  America's  parents  are  in  a  far-better  position  than  the  government  to 
know  the  needs  of  their  children,  and  to  respond  to  those  needs. 

The  parental  rights  debate  boils  down  to  this:  Who  decides  what's  in  the  best  inter- 
ests of  children?  Parents  or  the  government? 

Our  Founding  Fathers  spoke  of  certain  "self-evident"  truths  upon  which  our  na- 
tion was  founded.  Surely  the  notion  that  parents  ought  to  have  the  primary  respon- 
sibility for  raising  children  was  just  such  a  "self-evident"  truth. 

Congress  now  has  the  opportunity  to  codify  the  "self-evident"  truth  that,  as  Presi- 
dent Bill  Clinton  said  in  his  State  of  the  Union  address  last  year,  "Parents,"  not 
government,  raise  children. 

It  is  time  to  stop  paying  lip  service  to  "family  values."  It  is  time  to  move  beyond 
rhetoric  as  we  look  for  ways  to  improve  children's  welfare.  It  is  time  for  Congress 
to  codify  the  fundamental  rights  of  parents  by  enacting  the  Parental  Rights  and  Re- 
sponsibilities Act. 
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Mr.  Canady.  Thank  you,  Mr.  Erken. 

As  you  have  heard,  we  have  a  vote  going  on  on  the  floor.  The 
subcommittee  will  be  in  recess  until  12:30. 

[Recess] 

Mr.  Canady.  The  subcommittee  will  be  in  order.  I  apologize  to 
everyone  for  the  delay.  Hopefully,  we'll  be  able  to  proceed  now  until 
we  finish  without  any  further  interruptions. 

Our  next  witness  is  Martin  Guggenheim. 

STATEMENT  OF  PROF.  MARTIN  GUGGENHEIM,  NEW  YORK 
UNIVERSITY  SCHOOL  OF  LAW 

Mr.  Guggenheim.  It's  a  privilege  to  be  here  today  and  testify  on 
the  Parents  Rights  and  Responsibilities  Act  of  1995.  I  am  professor 
of  law  and  director  of  the  clinical  law  and  advocacy  programs  at 
NYU  Law  School.  Among  the  courses  I  teach  at  the  law  school  is 
the  family  defense  clinic  in  which  students,  under  the  supervision 
of  faculty,  represent  parents  enmeshed  in  the  child  protection  and 
foster  care  systems  in  New  York  City. 

I  have  spent  virtually  all  of  my  professional  career  litigating  and 
writing  about  the  rights  of  parents  and  children,  and  particularly 
about  the  many  dangers  that  are  created  when  government  is  al- 
lowed to  intrude  too  deeply  into  the  private  lives  of  families.  I  am 
known  in  the  children's  rights  field  as  a  "parents'  rights  advocate." 
Although  I  think  that  label  does  not  fully  explain  all  of  my  views 
in  the  exceedingly  complex  area  of  child,  parent,  and  State,  if  a 
short-hand  label  must  be  given  to  everyone,  I  am  quite  comfortable 
being  known  as  an  advocate  of  parents'  rights. 

I  have  vainly  fought  many  legal  battles  in  courts  on  behalf  of 
parents  whose  rights  have  been  undermined  by  State  officials  and 
have  testified  before  legislative  committees  advocating  caution  in 
the  exercise  of  State  power  in  this  intimate  area  of  the  law.  I  am, 
in  fact,  in  deep  sympathy  with  the  values  expressed  in  this  pro- 
posed legislation.  I,  nonetheless,  come  here  today  in  the  strongest 
terms  against  this  legislation. 

Indeed,  when  I  first  read  it,  I  was  not  sure  whether  or  not  it  was 
a  parody.  I'm  well  aware  of  the  conservative  leanings  of  the  major- 
ity in  Congress  today.  For  this  reason,  I  fully  expect  bills  from  this 
body  that  advance  conservative  causes.  I  remember  well  the  con- 
sistent calls  for  smaller  government  from  successful  candidates  for 
national  office  in  the  last  several  elections.  Along  with  those  calls 
was  an  especially  focused  charge  that  the  Federal  Government  was 
the  grandest  intruder.  It  was  my  understanding  that  this  Congress 
was  devoted  to  cutting  back  Federal  presences  from  State  affairs 
whenever  possible. 

When  I  first  read  H.R.  1946,  I  thought  it  had  to  be  somebody's 
idea  of  a  good  joke,  a  conservative  who's  having  some  laughs  by 
writing  a  good  old-fashioned,  1960's  type  liberal  civil  rights  law 
that  attempted  to  protect  the  rights  of  the  despised  and 
disenfranchised  in  order  to  demonstrate  the  kind  of  legislation  this 
Congress  would  shun,  at  least  as  long  as  true  conservatives  contin- 
ued to  be  in  power. 

I  now  realize  how  wrong  I  was,  but  I  come  here  today  to  remind 
you  of  the  principles  that  the  current  majority  claims  to  stand  for. 
If  those  principles  are  relied  upon  when  determining  whether  this 
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proposed  legislation  should  ever  become  law,  I  am  confident  the 
legislation  will  die  the  death  it  deserves. 

Far  from  being  a  conservative  document,  H.R.  1946  is  an  ex- 
tremely radical  piece  of  legislation  which  almost  certainly  will  reap 
havoc  in  all  kinds  of  important  legal  matters.  The  legislation  starts 
from  a  premise  that  I  believe  is  false,  that  the  rights  of  parents  in 
this  country  are  consistently  being  jeopardized  and  that,  as  a  re- 
sult, Congress  needs  to  intrude  in  this  area  of  law.  There  is  no  sup- 
port for  this  remarkable  claim. 

Parents  are  hardly  a  minority  in  this  country.  They  certainly 
have  never  found  it  difficult  to  make  their  views  known  or  to  influ- 
ence lawmakers  on  the  local,  State,  or  Federal  level.  Indeed,  most 
legislators  are  themselves  parents,  just  as  most  school  board  mem- 
bers are  parents.  Unlike  minorities,  parents  are  and  already  have 
been  a  vibrant  part  of  all  aspects  of  public  policymaking  in  this 
country. 

This  does  not  mean  there  are  no  problems  in  ensuring  that  the 
rights  of  families  remain  protected  in  this  country;  it  only  means 
that  the  problems  are  of  a  very  different  order  than  the  drafters 
of  the  legislation  contemplate.  The  problems  have  nothing  to  do 
with  the  principles  of  law.  Indeed,  the  principles  expressed  in  the 
proposed  legislation  are  precisely  the  identical  principles  long  es- 
tablished by  the  Supreme  Court  and  faithfully  repeated  in  enabling 
legislation  throughout  the  country. 

There  are,  nonetheless,  problems  in  the  administration  of  child 
protective  laws  in  many  places.  Unfortunately,  this  legislation,  if 
passed,  would  make  things  worse. 

In  two  particular  ways,  Congress  could  meaningfully  assist  fami- 
lies threatened  by  inappropriate  intervention.  First,  Congress  could 
vastly  expand  financial  support  for  legal  services.  When  families 
are  represented  by  counsel,  they  are  incalculably  better  off.  Unfor- 
tunately, this  Congress  has  seen  fit  to  reduce  the  availability  of 
such  services.  That  reduction  would  greatly  endanger  those  chil- 
dren  

Mr.  CANADY.  I'm  sorry,  your  time  has  expired.  If  you  could  try 
to  conclude  in  short  order,  I'd  appreciate  it. 

Mr.  Guggenheim.  The  proposed  legislation  makes  a  basic  error 
in  that  it  uses  both  the  compelling  State  interest  test  as  a  general 
operation  of  principle  and  the  clear  and  convincing  evidence  test  as 
applied  to  any  particular  intervention.  That  test — and  perhaps  I 
could  elaborate  on  this  in  the  question  and  answer  period — would 
freeze  government,  would  close  government  down,  would  stop  the 
capacity  of  local  governments  to  help  families  and  to  protect  chil- 
dren. 

Thank  you. 

[The  prepared  statement  of  Mr.  Guggenheim  follows:] 
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Prepared  Statement  of  Prof.  Martin  Guggenheim,  New  York  University 

School  of  Law 

It  is  a  privilege  to  be  here  today  to  testify  concerning 
H.R.  1946,  the  "Parental  Rights  and  Responsibilities  Act  of 
1995."   I  am  professor  of  clinical  law  and  director  of  the 
Clinical  Law  and  Advocacy  Programs  at  N.Y.U.  School  of  Law. 
Among  the  courses  I  teach  at  the  Law  School  is  the  Pamily  Defense 
Clinic  in  which  students  under  the  supervision  of  faculty 
represent  parents  enmeshed  in  the  child  protection  and  foster 
care  systems  in  New  York  City. 

I  have  spent  virtually  all  of  my  professional  career 
litigating  and  writing  about  the  rights  of  parents  and  children 
and  particularly  about  the  many  dangers  that  are  created  when 
government  is  allowed  to  intrude  too  deeply  into  the  private 
lives  of  families.   I  am  known  in  the  children's  rights  field  as 
a  "parent's  rights  advocate."   Although  I  think  that  label  does 
not  fully  explain  all  of  my  views  in  the  exceedingly  complex  area 
of  Child,  Parent  and  State,  if  a  short -hand  label  must  be  given 
to  everyone,  I  am  quite  comfortable  being  known  as  an  advocate  of 
parent's  rights - 

I  have  vainly  fought  many  legal  battles  in  courts  on  behalf 
of  parents  whose  rights  have  been  undermined  by  state  officials 
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I  have  testified  before  legislative  committees  advocating  caution 
in  the  exercise  of  state  power  in  this  intimate  area  of  the  law 
I  am,  in  fact,  in  deep  sympathy  with  the  values  expressed  in  this 
proposed  legislation.   I  nonetheless  come  here  today  to  testify 
in  the  strongest  terms  against  this  proposed  legislation. 

Indeed,  when  I  first  read  the  proposed  legislation,  I  was 
not  sure  whether  or  not  it  was  a  parody.   I  am  well  aware  of  the 
conservative  leanings  of  the  majority  in  Congress  today.   For 
this  reason,  I  fully  expect  bills  from  this  body  that  advance 
conservative  causes .   I  remember  too  well  the  consistent  calls 
for  smaller  government  from  successful  candidates  for  national 
office  in  the  last  several  elections.   Along  with  those  calls  was 
an  especially  focused  charge  that  the  federal  government  was  the 
grandest  intruder.   It  was  my  understanding  that  this  Congress 
was  devoted  to  cutting  back  federal  presence  from  state  affairs 
whenever  possible. 

When  I  first  read  H.R.  1946,  I  thought  it  had  to  be 
somebody's  idea  of  a  good  joke.   A  conservative  was  having  some 
laughs  by  writing  a  good-old-fashioned  1960's-type  liberal  civil 
rights  law  that  attempted  to  protect  the  rights  of  the  despised 
and  disenfranchised  in  order  to  demonstrate  the  kind  of 
legislation  this  Congress  would  shun,  at  least  as  long  as  true 
conservatives  continued  to  be  in  power. 

I  now  realize  how  wrong  I  was.   But  I  come  here  today  to 
remind  you  of  the  principles  that  the  current  majority  claims  to 
stand  for.   If  those  principles  are  relied  upon  when  determining 
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whether  this  proposed  legislation  should  ever  become  law,  i  am 
confident  the  legislation  will  die  the  death  it  deserves. 

Far  from  being  a  conservative  document,  H.R.  1946  is  an 
extremely  radical  piece  of  legislation  which  almost  certainly 
will  wreak  havoc  in  all  kinds  of  important  legal  matters.   The 
legislation  starts  from  a  premise  that  I  believe  is  false:  that 
the  rights  of  parents  in  this  country  are  consistently  being 
jeopardized  and  that,  as  a  result,  Congress  needs  to  intrude  in 
this  area  of  the  law.   There  is  no  support  for  this  remarkable 
claim. 

Parents  are  hardly  a  minority  in  this  country.   They 
certainly  have  never  found  it  difficult  to  make  their  views  known 
or  to  influence  lawmakers  on  the  local,  state,  or  federal  level. 
Indeed,  most  legislators  are  themselves  parents,  just  as  most 
school  board  members  are  parents.   Unlike  minorities,  parents  are 
and  have  already  been  a  vibrant  part  of  all  aspects  of  public 
policy  making  in  the  United  States. 

This  does  not  mean  there  are  no  problems  ensuring  that  the 
rights  of  families  remain  protected  in  this  country.   It  only 
means  the  problems  are  of  a  very  different  order  than  the 
drafters  of  the  legislation  contemplate.   Thi6  problems  have 
nothing  to  do  with  the  principles  of  law.   Indeed,  the  principles 
expressed  in  the  proposed  legislation  are  precisely  the  identical 
principles  long  established  by  the  Supreme  Court  and  faithfully 
repeated  in  enabling  legislation  through  the  country.   To  use  one 
example.  New  York's  first  principles  in  the  area  of  state 
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intervention  in  the  private  affaire  of  families  is  as  follows: 

(i)  it  is  desirable  for  children  to  grow  up  with  a 
normal  family  life  in  a  permanent  home  and  that  such 
circumstance  offers  the  best  opportunity  for  children 
to  develop  and  thrive; 

(ii)  it  is  generally  desirable  for  Che  child  to  remain 
with  or  be  returned  to  the  natural  parent  because  the 
child's  need  for  a  normal  family  life  will  usually  be 
best  met  in  the  natural  home,  and  that  parents  are 
entitled  to  bring  up  their  own  children  unless  the  beet 
interests  of  the  child  would  be  thereby  endangered; 

(iii)  "the  state's  first  obligation  is  to  help  the 
family  with  services  to  prevent  its  break-up  or  to 
reunite  it  if  the  child  has  already  left  the  home  ....." 

NY.  SOC.  SERV.  L.  S  384 -b ( 1)  (a)  (i) - ( iii)  (McKinney  1992). 

Are  there  any  problems  despite  these  pronouncements  of  legal 
principles  in  the  administration  of  chi'ld  protection  laws  in  New 
York?   Of  course  there  are.   But  none  of  these  problems  will  be 
ameliorated  in  the  slightest  bit  by  the  proposed  legislation. 

Congress  can  play  a  significant  role  in  protecting  families 
from  untoward  government  intervention.   But  precisely  because  the 
problems  in  this  area  of  the  law  are  in  the  implementation  of 
principles  not  in  any  disagreement  about  the  principles 
themselves,  Congress  should  focus  its  attention  on  enforcement. 

In  two  particular  ways,  Congress  can  meaningfully  assist 
families  threatened  by  inappropriate  intervention.   First, 
Congress  should  vastly  expand  financial  support  for  legal 
services.   When  families  are  represented  by  counsel,  they  are 
incalculably  better  off.   Unfortunately,  this  Congress  ha6  seen 
fit  to  reduce  the  availability  of  legal  services  for  those  unable 
to  purchase  them.   That  reduction  gravely  endangers  both  children 
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and  their  parents. 

In  addition.  Congress  should  insist  that  federal  legislation 
already  in  existence  be  enforced.   This  can  be  done  by  reversing 
the  unfortunate  Supreme  Court  decision  in  Suter  v.  Artist  M    503 
U.S.  347  (1992)  which  held  that  the  landmark  Adoption  Assistance 
and  Child  Welfare  Act  of  1980.  42  U.S.C.  §5  602  e£  seq  does  not 
create  rights  enforceable  under  2  8  U.C.S.  §  1983  or  an  implied 
private  right  of  action.   For  the  first  time  in  the  country's 
history,  Congress  began  in  1980  to  play  a  major  role  in  the 
shaping  of  state  intervention  proceedings.   Congress'  efforts 
have  given  families  rights  of  critical  importance  to  parents. 
However,  in  the  face  of  widespread  evidence  that  children  were 
being  needlessly  separated  from  their  families  by  child  care 
agencies  and  courts  pursuant  to  child  protection  proceedings, 
Congress  concluded  that  there  was  a  need  for  federal  action  to 
effect  change  in  local  practices.   Congress  was  particularly 
concerned  about  the  ease  with  which  children  were  separated  from 
their  parents  through  entry  into  the  foster  care  system  and  the 
unnecessary  amount  of  time  they  spent  in  foster  care.   It  acted 
to  correct  these  evils  by  the  device  of  providing  federal  money 
for  foster  care  and  conditioning  the  receipt  of  that  money  upon 
compliance  with  federal  rules. 

The  1980  legislation  mandates  that  States  receiving  federal 
money  must  comply  with  specifications  designed  to  prevent 
unnecessary  separation  of  children  from  their  parents,  to  assure 
a  careful  monitoring  of  children  who  are  separated,  and  to 
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provide  an  infusion  of  services  into  the  family  to  speed  the 

ultimate  return  of  children  to  their  parents.   This  legislation 

constitutes  a  statement  of  national  policy  that  they  can  invoke 

to  curb  some  of  the  most  oppressive  features  of  state  child 

protection  proceedings.   More  specifically,  the  Adoption 

Assistance  and  Child  Welfare  Act  of  I960  was  passed  by  Congress 

in  order  to  assure  the  following  results: 

(1)  that  no  child  will  be  placed  in  foster  care,  except 
in  emergency  situations,  either  voluntarily  or 
involuntarily,  unless  services  aimed  at  preventing  the 
need  for  placement  have  been  provided  or  refused  by  the 
family;  (2)  that  no  child  will  be  involuntarily  removed 
from  his  or  her  home,  except  on  a  short-term  basis  in 
emergency  situations,  unless  there  has  been  a  judicial 
determination  that  the  child  should  be  removed;  (3) 
that  no  child  will  be  placed  in  foster  care  by  the 
voluntary  action  of  his  or  her  parents  unless  a 
'voluntary  placement  agreement'  has  been  signed  by 
parents  and  agency,-  (4)  that  a  child  who  has  been 
removed  from  his  or  her  home  will  be  placed  in  the 
least  restrictive  family-like  setting  in  which  any 
special  needs  may  be  met,  within  reasonable  proximity 
to  his  or  her  family  and  with  relatives  where 
appropriate;  (5)  that  reunification  services  are  made 
available  to  the  child  and  his  or  her  parents  after 
removal  from  the  home;  (6)  that  there  will  be  a  written 
individualized  case  plan  developed  for  each  child 
placed  in  foster  care,  an  administrative  review  of  each 
case  plan  at  least  every  6  months,  and  a  dispositional 
hearing  by  a  court  or  court -appointed  administrative 
body  within  18  months  of  the  child's  placement;  and  (7) 
that  a  fair  hearing  be  provided  for  any  parent,  foster 
parent,  guardian  or  child  who  believes  he  or  she  has 
bean  aggrieved  by  any  governmental  action  taken  under 
thi6  section." 

HOUSE  COMMITTEE  ON  WAYS  AND  MEANS,  SOCIAL  SERVICES  AND  CHILD 
WBLPARB  AMENDMENTS  OP  1979,  Report  to  accompany  H.R.  3434  (H.R. 
REP.  NO.  96-136,  96th  Cong.,  1st  Sess . )  6  (1979). 

The  Act  specifies  certain  rules  that  must  be  followed  when 

children  are  removed  from  their  homes.   42  U.S.C.  5  608(f)(1) 

(1982)  requires  the  provision  of  services  designed  to  improve 
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conditions  in  the  home  from  which  a  child  was  removed,  so  as  to 
make  his  or  her  return  possible.   If  return  is  not  possible,  the 
State  must  consider  placing  the  child  in  the  home  of  a  relative. 
The  State  must  provide  for  periodic  review  of  foster  care  and 
must  give  an  opportunity  for  a  fair  hearing  before  a  state  agency 
to  any  individual  whose  claim  for  benefits  is  denied  or  not  acted 
upon  promptly. 

With  regard  to  children  who  are  in  the  State's  care  as  a 
result  of  removal  from  their  homes,  the  Act  requires  that  the 
State  do  four  things : 

(1)  The  State  must  make  a  determination  in  the  case  of 
each  child  whether  the  current  foster  placement  is 
necessary  and  appropriate,  whether  the  child  should  be 
returned  home  or  freed  for  adoption,  and  what  services 
are  necessary  to  facilitate  either  of  those  two  options 
or  legal  guardianship. 

(2)  The  State  must  develop  a  statewide  information 
system  from  which  the  status,  demographic 
characteristics,  location  and  goals  for  placement  of 
every  child  who  is  currently  in  foster  care  or  who  has 
been  in  foster  care  during  the  preceding  twelve  months 
can  be  determined. 

(3)  The  State  must  develop  and  maintain  a  case  review 
system  for  each  child  receiving  state  supervised  foster 
care  which  assures  that:  (a)  each  child  has  a  case  plan 
designed  to  achieve  placement  in  the  least  restrictive 
setting  available  and  in  close  proximity  to  the 
parents'  home  consistently  with  the  best  interests  and 
special  needs  of  the  child;  (b)  the  status  of  each 
child  is  reviewed  at  least  every  six  months  by  a  court 
or  a  panel  of  persons  to  determine  (i)  the  need  for  and 
appropriateness  of  the  placement  and  (ii)  compliance 
with  the  case  plan;  (c)  each  child  in  state  supervised 
foster  care  has  a  dispositional  hearing  before  a  court 
or  court -appointed  body  within  eighteen  months  of 
placement  and  periodically  thereafter  to  determine  the 
future  status  of  the  child,  including  whether  s/he 
should  be  returned  home,  continued  in  foster  care  for  a 
specified  period,  placed  for  adoption,  or,  because  of 
the  child's  special  needs,  continued  in  foster  care  on 
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a  permanent  or  long-term  basis;  and  (d)  each  child  in 
state  super-vised  Coster  care  is  provided  procedural 
safeguards  with  respect  to  termination  of  parental 
rights,  changes  in  the  child's  placement  and 
determinations  affecting  visitation  privileges  of 
parents.   The  case  plan,  sometimes  referred  to  as  a 
service  plan,  may  be  challenged  by  the  parents  whenever 
they  are  dissatisfied  with  its  provisions  or  the 
adequacy  of  the  services  provided.   These  challenges 
can  be  made  in  juvenile  court  itself  or  in  a 
fair-hearing  administrative  review  process. 

(4)   The  State  must  develop  a  services  program  designed 
to  help  children  return  to  families  from  which  they 
have  been  removed  or  be  placed  for  adoption  or  legal 
guardianship,  when  appropriate. 

The  following  problems  are  among  the  most  serious  in 

implementing  these  principles: 

-  needless  separation  of  parents  and  children  without  resort 
to  services  which  could  have  eliminated  the  need  for  the 
separation; 

-  placement  of  children  in  inappropriate  places  too  far  from 
parents  to  allow  regular  visitation ,- 

-  unnecessarily  long  placements  and  continuation  of  the 
placements  of  children  even  after  the  need  for  separation  no 
longer  exists  and  there  no  longer  is  any  danger  in  reuniting 
the  family;   and 

-  failure  by  child  protection  agencies  to  assist  families 
directly  in  an  effort  to  produce  the  reunification  of 
parents  and  children. 

State  intervention  proceedings  generally  bear  most  harshly 

on  poor  persons.   It  is  well  established  that  the  children  of  the 

poor  constitute  the  vast  majority  of  individuals  coming  to  the 

attention  of  the  juvenile  court,  whether  for  dependency,  neglect. 

or  delinquency.   See,  e.g..  Smith  v.  Organization  of  Foster 

Families  for  Equality  and  Reform.  431  U.S.  816,  833-34  (1977); 

Michael  Wald,  Thinking  About  Public  Policy  Toward  Abuse  and 

Neglect  of  Children:  A  Review  of  'Before  the  Best  Interests  of 
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f  ]r»  Child' .  78  MICH.  L.  REV.  645,  689-90  (1980) . 

Congress  has  done  an  excellent  job  conditioning  the  receipt 
of  federal  funds  by  requiring  states  to  comply  with  federal 
standards.   This  Congress,  however,  has  seen  fit  to  move 
dramatically  away  from  such  efforts,  preferring  to  dispense  funds 
on  a  "block  grant"  basis,  leaving  to  local  rule  the  choice  of  how 
to  spend  money. 

The  proposed  legislation  is  the  opposite  from  what  anyone 

listening  carefully  to  the  recently  elected  majority  claims  to 

stand  for.   It  is  ironic  that  this  legislation  is  being  proposed 

by  politicians  passing  in  the  public  dialogue  as  conservatives. 

One  need  only  consult  the  writings  of  Chief  Justice  Rehnquist  to 

appreciate  how  draconian,  and  unfaithful  to  the  conservative 

vision,  this  proposed  legislation  is.   As  Justice  Rehnquist  wrote 

in  a  dissenting  opinion  in  1982  in  Santoskv  v.  Kramer.  455  U.S. 

745  (1982) ,  a  case  in  which  I  happened  to  be  the  winning  lawyer 

and  which  is  cited  approvingly  by  the  sponsors  of  the  proposed 

legislation  in  their  accompanying  papers : 

I  believe  that  few  of  us  would  care  to  live 
in  a  society  where  every  aspect  of  life  was 
regulated  by  a  single  source  of  law,  whether 
that  source  be  this  Court  or  some  other  organ 
of  our  complex  body  politic.   But  today's 
decision  certainly  moves  us  in  that 
direction.   .  .  .  the  majority  invites 
further  federal -court  intrusion  into  every 
facet  of  state  family  law.   If  ever  there 
were  an  area  in  which  federal  courts  should 
heed  the  admonition  of  Justice  Holmes  that  "a 
page  of  history  is  worth  a  volume  of  logic, " 
it  is  in  the  area  of  domestic  relations. 
This  area  has  been  left  to  the  States  from 
time  immemorial,  and  not  without  good  reason. 
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455  U.S.  at  770  (footnote  omitted). 

Justice  Rehnquist  went  on  to  Bay  that  legislation  such  ae 

this  should  not  be  proposed  because  it 

will  inevitably  lead  to  the  federalization  of  family 
law.  Such  a  trend  will  only  thwart  state  searches  for 
better  solutions  in  an  area  where  this  Court  should 
encourage  state  experimentation.   "It  is  one  of  the 
happy  incidents  of  the  federal  system  that  a  single 
courageous  State  may,  if  its  citizens  choose,  serve  as 
a  laboratory;   and  try  novel  social  and  economic 
experiments  without  risk  to  the  rest  of  the  country. 
This  Court  has  the  power  to  prevent  an  experiment .  '■ 
New  State  Ice  Co.  v.  Liebmann,  265  U.S.  262,  311,  52 
S.Ct.  371,  386,  76  L.Ed.  747  <1932)  (Brandeis,  J., 
dissenting) . 

455  U.S.  at  773 . 

Congre6B  would  do  very  well  to  heed  advice  from  the  Supreme 
Court .   The  Court  has  made  clear  that  federal  courts  should  stay 
out  of  cases  that  present  "difficult  questions  of  state  law 
bearing  on  policy  problems  of  substantial  public  import  whose 
importance  transcends  the  result  in  the  case."   Ankenbrandt  v. 
Richards,  504  U.S.  689,  706  (1992). 

The  Supreme  Court  has  consistently  reminded  us  all  of  the 
special  kind  of  federalism  our  country  uses.   In  our  federal 
system,  the  law  of  the  family  is  particularly  local.   It  is 
especially  disturbing  to  Bee  this  legislation  proposed  by  a 
Congress  that  purports  to  respect  state  rights  and  democracy. 
The  legislation  has  the  potential  to  interfere  with  vital  duties 
of  local  government.   Because  all  of  the  problems  relating  to 
violations  of  family  rights  exist  in  the  area  of  implementation 
of  law,  rather  than  the  law  itself,  one  must  ask  what,  impact  this 
proposed  legislation  will  have.   Section  1983  is  already  an 

10 
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available  remedy  for  citizens  whose  rights  were  violated  by 

persons  acting  under  color  of  state  law.   But  this  legislation 

runs  the  danger  of  preventing  government  officials  from  acting  in 

good  faith  to  enforce  the  law. 

The  proposed  legislation  stands  federalism  on  its  head  and 

addresses  the  wrong  end  of  the  problem.   I  would  like  to  end  by 

quoting  the  concluding  sentences  from  Justice  Rehnqui6t's  dissent 

in  Santoakv : 

Even  more  worrisome,  today's  decision  cavalierly 
rejects  the  considered  judgment  of  the  New  York 
Legislature  in  an  area  traditionally  entrusted  to  state 
care.   The  Court  thereby  begins,  I  fear,  a  trend  of 
federal  intervention  in  state  family  law  matters  which 
surely  will  stifle  creative  responses  to  vexing 
problems . 

Thank  you. 
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Mr.  Canady.  Thank  you. 


STATEMENT  OF  COLLEEN  K.  PINYAN,  ESQ.  COORDINATOR, 
OFFICE  OF  PUBLIC  AFFAIRS,  THE  RUTHERFORD  INSTITUTE 

Mrs.  PlNYAN.  Thank  you,  Mr.  Chairman.  Good  morning. 

My  name  is  Colleen  Pinyan,  and  I'm  the  coordinator  for  the 
Rutherford  Institutes  Office  of  Public  Affairs.  On  behalf  of  the 
Rutherford  Institute,  I  want  to  thank  the  subcommittee  for  giving 
us  the  opportunity  to  discuss  this  most  important  issue,  parental 
rights. 

As  some  of  you  may  know,  the  Rutherford  Institute  is  a  non- 
profit, legal  civil  liberties  organization  specializing  in  the  defense 
of  religious  freedom.  While  the  Rutherford  Institute  handles  a  wide 
variety  of  issues  impacting  religious  freedom,  it  is  our  experience 
in  the  area  of  parental  rights  that  led  the  subcommittee  to  invite 
us  to  testify  today. 

Over  the  past  few  years,  the  Rutherford  Institute  has  witnessed 
an  alarming  increase  in  the  number  of  requests  for  assistance  in 
the  area  of  parental  rights.  Last  year  alone  the  Rutherford  Insti- 
tute handled  670  cases  that  we  considered  possible  subjects  of  liti- 
gation. Of  these  cases,  roughly  one-fourth  represented  parental 
rights  issues. 

The  Rutherford  Institute  believes  that  the  Parental  Rights  and 
Responsibilities  Act  can  help  alleviate  these  problems  in  a  number 
of  ways.  First,  the  Parental  Rights  and  Responsibilities  Act  clari- 
fies the  contours  of  the  fundamental  liberty  interest  in  parental 
rights.  It  does  not  create  a  new  right,  but  rather  it  makes  certain 
that  the  courts  and  the  Government  treat  the  already  existing 
right  of  parents  as  fundamental. 

The  Rutherford  Institute  believes  that  such  clarification  is  nec- 
essary, for  in  far  too  many  cases  courts  have  failed  to  treat  paren- 
tal liberty  as  a  fundamental  freedom.  For  example,  in  Newkirk  v. 
Fink,  a  federal  court  held  that  parents  do  not  have  the  right  to  con- 
trol the  psychological  counseling  of  their  children  in  the  public 
schools. 

This  situation  arose  when  a  guidance  counselor  officially  coun- 
seled 8-year-old  Jason  Newkirk  against  the  expressed  wishes  of  his 
parents.  Not  only  was  the  treatment  unauthorized,  it  was  also  dan- 
gerous, for  the  guidance  counselor  used  a  treatment  tool  designed 
especially  for  a  professional  psychiatrist — which  he  was  not. 

When  the  Newkirks  discovered  that  the  guidance  counselor  had 
commenced  this  counseling,  they  tried  to  have  the  counseling  dis- 
continued. The  school,  however,  refused  to  do  so.  The  Newkirks 
filed  suit  alleging  that  the  guidance  counselor  and  the  school  had 
violated  their  right  as  parents.  A  Federal  district  court  in  Michi- 
gan, however,  rejected  their  claim  and  held  that  the  school  did  not 
violate  any  constitutional  right  by  failing  to  obtain  parental  con- 
sent for  counseling. 

Parents  know  that  when  they  send  their  children  to  public 
schools,  they  necessarily  forfeit  some  degree  of  control  over  their 
children's  lives.  What  happened  to  the  Newkirks,  however,  cuts  at 
the  core  of  the  fundamental  parent  right.  Had  the  Parental  Rights 
and  Responsibilities  Act  been  enacted,  the  story  could  have  been 
different.  The  Parental  Rights  and  Responsibilities  Act  would  have 
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reminded  the  courts  and  the  school  that  parents  do  have  the  right 
to  be  involved  in  their  children's  lives. 

The  second  way  that  this  act  will  help  parents  is  that  it  will  re- 
move the  shield  of  immunity  as  a  defense  for  many  individuals, 
acting  under  the  color  of  law,  who  knowingly  infringe  upon  paren- 
tal liberty.  The  claim  to  the  lack  of  a  clearly  established  Federal 
right  protects  them  in  civil  matters. 

The  Parental  Rights  and  Responsibilities  Act  would  have  pro- 
tected Peggy  Williams  in  Michigan  who  was  wrongly  arrested  for 
home  educating  her  children.  The  Rutherford  Institute  filed  a  Fed- 
eral civil  suit  against  officials  involved  in  the  case.  The  Federal  dis- 
trict court,  however,  has  dismissed  the  suit  against  the  majority  of 
the  defendants,  and  our  attorneys  expect  that  the  judge  will  issue 
the  same  ruling  for  the  remainder  of  the  defendants. 

The  reason  for  the  dismissals  is  qualified  immunity.  The  judge 
ruled  that  the  officials  could  not  be  held  liable  in  the  Williams  case 
because  there  was  no  clearly  defined  Federal  right  at  issue — he 
found  no  clearly  defined  right  to  educate  their  children  as  they  felt 
fit. 

If  anything,  the  Parental  Rights  and  Responsibilities  Act  will  de- 
fine clearly  that  the  parental  right  is  a  fundamental  liberty.  Gov- 
ernment officials  will  no  longer  be  able  to  hide  behind  immunity  as 
a  defense  for  violating  a  fundamental  freedom. 

The  Parental  Rights  and  Responsibilities  Act  will  also  help  bol- 
ster parental  rights  because  it  reestablishes  strict  scrutiny  as  the 
proper  standard  of  review  in  parental  rights  cases.  Such  action  is 
necessary,  given  the  fact  that  many  courts  have  minimized  the  bur- 
den that  the  State  needs  to  show  to  prove  such  an  interest. 

In  particular,  the  Parental  Rights  and  Responsibilities  Act  will 
ensure  that  schools  have  sufficiently  compelling  interest  in  refusing 
to  exempt  students  from  coursework  their  parents  find  objection- 
able. For  example,  it  will  help  families  in  Massachusetts  whose 
children  were  forced  to  attend  a  sexually  explicit  program  without 
parental  notification  or  consent — a  program  where  the  speaker 
used  rude  language  for  body  parts,  simulated  masturbation,  had  a 
male  student  lick  a  condom,  and  had  a  female  student  put  that 
condom  over  the  male  student's  head. 

The  Parental  Rights  and  Responsibilities  Act,  with  the  reestab- 
lishment  of  the  compelling  State  interest,  also  would  help  families 
such  as  the  Witts,  who  are  with  us  here  today.  The  Witts  were  told 
to  sign  a  contract  delegating  responsibility  for  disciplining  their 
daughter  to  her  school,  even  if  disciplinary  actions  conflicted  with 
the  Witts'  beliefs  as  parents.  If  they  did  not  sign  that  contract,  they 
would  risk  facing  a  monetary  penalty. 

The  bottom  line  is  that  the  Parental  Rights  and  Responsibilities 
Act  will  help  these  clients  and  many  more  because  it  clarifies  the 
fundamental  nature  of  the  parental  rights  and  reestablishes  the 
compelling  State  interest  as  the  proper  judicial  standard  of  review 
in  these  cases. 

[The  prepared  statement  of  Mrs.  Pinyan  follows:] 

Prepared  Statement  of  Colleen  K.  Pinyan,  Esq.,  Coordinator,  Office  of 
Public  Affairs,  the  Rutherford  Institute 

The  Rutherford  Institute  is  an  international,  nonprofit  civil  liberties  organizations 
specializing  in  the  defense  of  religious  freedom.  For  more  than  twelve  years,  The 
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Rutherford  Institute  has  been  committed  to  defending  the  rights  of  religious  people 
in  America  and  throughout  the  world.  While  The  Rutherford  Institute,  led  by 
Founder  and  President  John  W.  Whitehead,  handles  a  wide  variety  of  issues  impact- 
ing religious  freedom,  it,  however,  was  our  experience  litigating  issues  involving  pa- 
rental rights  that  led  this  Subcommittee  to  invite  The  Rutherford  Institute  to  testify 
today. 

Over  the  past  couple  of  years,  The  Rutherford  Institute  has  witnessed  an  alarm- 
ing increase  in  the  number  of  requests  for  assistance  in  the  parental  rights  area. 
Last  year,  The  Rutherford  Institute  handled  670  cases  that  we  considered  possible 
subjects  of  litigation.  At  least  155  of  these  cases  involved  parental  rights  issues. 
This  figure  includes  excusal  and  curricula  matters  in  the  public  schools,  home  edu- 
cation issues,  and  custody  battles  between  the  state  and  parent. 

In  some  of  these  cases,  The  Rutherford  Institute  witnesses  government  agencies 
attempting  to  undermine  and  usurp  parental  responsibility.  For  example,  in  the 
case  involving  a  Michigan  family,  discussed  below,  local  education  officials  arrested 
a  mother  for  home  schooling  her  children  and  tried  to  prosecute  the  children  as  "in- 
corrigible" and  truant  juveniles.  Cases  such  as  this  do  not  involve  abuse  or  neglect. 
They  frequently  represent  situations  where  the  state  seeks  to  penalize  parents  who 
have  different  parenting  philosophies  than  certain  state  officials. 

Another  area  in  which  The  Rutherford  Institute  frequently  assists  parents  is  the 
public  school  context  where  some  school  officials  exploit  their  responsibility  for  edu- 
cating children  that  parents  entrust  to  the  schools.  Sometimes,  schools  ignore  paren- 
tal requests  to  exempt  their  children  from  objectionable  curriculum,  and  other  times 
schools  fail  to  notify  parents  that  their  child  will  be  participating  in  potentially  ob- 
jectionable coursework,  such  as  sex  education  classes.  Courts  have  traditionally  held 
and  some  states  have  acknowledged  that  parental  liberty  encompasses  both  of  these 
rights.  In  a  case  involving  a  Massachusetts  family,  discussed  below,  school  officials 
failed  to  notify  parents  that  their  high  school  students  were  going  to  attend  a  "safe 
sex"  presentation  that  ultimately  was  more  about  sexually  explicit  demonstrations 
and  lewd  and  lascivious  language  than  safety.  The  school  also  neglected  to  provide 
an  alternative  for  students  who  did  not  want  to  attend  the  assembly.  Such  cases 
are  not  situations  in  which  the  parents  are  seeking  to  tailor  school  curricula  to  their 
desires  and  values.  Instead,  parents,at  most,  simply  want  to  substitute  alternative 
coursework  for  those  assignments  that  attack  their  families'  values;  often,  they  just 
want  to  know  that  their  children  learn. 

The  Rutherford  Institute  believes  that  the  Parental  Rights  and  Responsibilities 
Act  (PRRA)  introduced  in  Congress  this  summer  will  protect  parental  rights.  The 
PRRA,  as  is,  should  minimize  intrusions  into  the  family,  and,  with  minor  modifica- 
tions, should  have  an  even  broader  impact  on  parental  liberty.  The  legislation 
should  deter  well-meaning  government  officials  from,  without  just  cause,  interfering 
with  or  usurping  the  right  of  parents  to  direct  the  upbringing  of  their  children.  The 
PRRA  should  accomplish  this  goal  in  two  ways:  1)  the  PRRA  clarifies  the  contours 
of  the  fundamental  liberty  interest  in  parental  rights;  and  2)  the  PRRA  reestab- 
lishes strict  scrutiny  as  the  proper  standard  of  review  for  cases  involving  parental 
liberty. 

PARENTAL  RIGHTS  AS  A  FUNDAMENTAL  LIBERTY 

The  Rutherford  Institute  views  the  PRRA's  primary  aim  as  not  to  create  a  new 
right  but  to  make  certain  that  the  courts  and  the  government  treat  the  right  of  par- 
ents as  fundamental.  As  the  bill  recounts,  the  United  States  Supreme  Court  has 
held  that  parents  have  a  fundamental  right  to  make  decisions  about  their  children's 
education  and  upbringing.  See  Meyer  v.  Nebraska,  262  U.S.  390  (1923);  Pierce  v.  So- 
ciety of  Sisters  268  U.S.  510  (1925);  Farnngton  v.  Tokushige,  273  U.S.  284  (1927). 
While  the  Supreme  Court  issued  these  rulings  more  than  seventy  years  ago,  the  Su- 
preme Court  has  relied  upon  them  consistently.  See  Wisconsin  v.  Yoder,  406  U.S. 
205  (1972);  see  also  Employment  Div.  v.  Smith,  110  S.  Ct.  1595  (1990)  (discussing 
this  fundamental  liberty). 

Critics  might  argue  that  Congress  does  not  need  to  codify  this  right's  fundamental 
status.  Too  often,  however,  both  the  courts  and  the  state  disregard  this  right  and 
its  favored  position.  Three  cases  that  the  Rutherford  Institute  is  currently  handling 
exemplify  this  disturbing  trend. 
Newkirk  v.  Fink 

Newkirk  v.  Fink  involves  the  fight  of  a  family  over  their  right  to  control  the  psy- 
chological counseling  of  their  son.  Jason  Newkirk  was  a  third-grade  student  at 
Whitehills  Elementary  Schools  in  East  Lansing,  Michigan.  His  teacher  worried  that 
Jason  was  too  quiet  and  believed  that  he  needed  a  friend.  The  teacher  called  Jason's 
mother  to  suggest  that  Jason  occasionally  visit  the  guidance  counselor,  Michael 
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Fink,  to  play  games  such  as  checkers  so  that  Jason  would  become  less  shy.  Nancy 
Newkirk  assented  to  this  request  under  the  express  condition  that  Jason  not  other- 
wise meet  with  the  counselor. 

One  month  later,  Mr.  Fink  formally  proposed  to  Daniel  Newkirk,  Jason's  father, 
that  Mr.  Fink  be  allowed  to  counsel  officially  Jason.  Mr.  Newkirk  expressly  forbade 
Mr.  Fink  from  engaging  in  more  extensive  counseling  with  Jason.  Despite  this  un- 
equivocal parental  order,  Mr.  Fink  began  counseling  Jason  two  months  later. 

Mr.  Fink  subjected  Jason  to  a  treatment  tool  designed  exclusively  for  use  by 
trained  psychiatric  professionals,  even  though  Mr.  Fink  had  no  such  training.  The 
treatment  tool  used  with  Jason  asked  questions  such  as  "What  do  you  think  about 
a  boy  who  sometimes  wished  that  his  brother  were  dead?"  and  "What  is  the  worse 
thing  you  can  say  about  your  family?".  Mr.  Fink,  therefore,  was  engaging  in  a  deli- 
cate and  dangerous  mental  health  treatment  that  not  only  was  unauthorized  but 
also  that  he  was  completely  unqualified  to  give,  since  he  was  merely  a  guidance 
counselor. 

After  several  months  the  Newkirks  discovered  that  Mr.  Fink  had  commenced  this 
counseling.  The  Newkirks  tried  to  persuade  the  school  to  discontinue  this  counseling 
but  to  no  avail.  The  school  also  ignored  the  Newkirks'  attempts  to  obtain  informa- 
tion about  his  treatment.  Ultimately,  the  Newkirks  were  forced  to  remove  Jason 
from  Whitehills  Elementary  School  and  also  to  send  him  to  a  private  psychiatrist 
to  treat  problems  that  arose  from  this  counseling. 

The  Newkirks  filed  suit  alleging  that  Mr.  Fink  and  the  school  had  violated  their 
right  as  parents  to  govern  the  upbringing  of  their  son  by  failing  to  obtain  their  con- 
sent to  counsel  Jason,  by  subjecting  him  to  mental  health  treatment  contrary  to 
their  express  desires,  and  by  refusing  to  show  them  Jason's  treatment  records. 

The  school  contended  that  it  had  the  right  to  subject  Jason  to  mental  health  treat- 
ment without  obtaining  parental  consent.  The  school  claimed  that  sessions  in  which 
Mr.  Fink,  without  parental  consent,  asked  Jason  "What  turns  you  on?"  and  "What 
do  your  parents  do  that  embarrasses  you  the  most?"  did  not  violate  the  Newkirks' 
parental  liberty. 

Judge  Richard  Euslen  of  the  Western  District  of  Michigan  embraced  the  school's 
defense.  In  a  summary  judgment  ruling,  the  court  held  that  the  school  did  not  vio- 
late any  constitutional  right  by  failing  to  obtain  parental  consent  for  counseling  and 
that  no  parental  right  existed  to  object  to  the  mental  health  treatment  Jason  re- 
ceived or  to  view  his  school  and  counseling  records.  The  Sixth  Circuit  Court  of  Ap- 
peals affirmed  the  decision,  1995  WL  355664  (6th  Cir.  19953  (unpublished  disposi- 
tion), because  it  agreed  that  there  was  no  right  under  the  federal  Constitution  pro- 
tecting the  Newkirks. 

Parents  know  that  when  they  send  their  children  to  public  schools  they  nec- 
essarily forfeit  some  degree  of  control  over  their  children's  lives.  What  happened  to 
the  Newkirks,  however,  cuts  at  the  core  of  the  fundamental  parental  right.  In  the 
Newkirks'  case,  both  the  state  and  the  courts  trampled  on  the  rights  of  the 
Newkirks  as  parents.  The  guidance  counselor  blatantly  ignored  the  express  wishes 
of  Mr.  Newkirk  that  his  son  not  receive  counseling  at  the  school.  The  federal  district 
court  and  court  of  appeals  failed  in  their  duties  to  protect  the  fundamental  liberty 
articulated  by  the  Supreme  Court  in  Meyer,  Pierce,  and  Yoder. 

The  Newkirks  have  only  one  avenue  of  relief  remaining:  the  Supreme  Court.  Ear- 
lier this  month,  The  Rutherford  Institute  filed  a  petition  for  writ  of  certiorari  on  be- 
half of  the  Newkirks.  (See  Appendix  A  for  a  copy  of  this  pension).  Because  the  Court 
grants  certiorari  on  very  few  cases  there  is  no  assurance  that  the  Newkirks'  rights 
will  be  vindicated. 

Had  the  PRRA  been  enacted,  however,  the  story  would  have  been  different.  The 
Newkirks  would  have  had  a  federal  civil  right  statute  under  which  they  could  have 
filed  their  claim.  The  PRRA  would  have  reminded  the  courts  and  the  school  that 
parents  do  have  a  right  to  be  involved  in  their  children's  lives  and  that  only  a  para- 
mount interest  can  override  that  right — a  right  the  school  never  articulated  in  the 
Newkirks'  case.  The  PRRA  could  have  deterred  Michael  Fink  from  counseling  Jason 
Newkirk  without  his  parents'  consent  and  would  have  provided  the  Newkirks  relief 
had  the  deterrent  failed. 

By  enacting  the  PRRA  Congress  can  save  other  families  from  the  anguish  the 
Newkirks  have  endured.  By  adding  to  the  definition  section  language  that  would 
clarify  that  the  "right  of  a  parent  to  direct  the  upbringing  of  a  child"  to  include  "di- 
recting all  decisions  involving  counseling  and  the  psychological  and  emotional  well- 
being  of  a  child,"  this  Subcommittee  will  further  ensure  that  this  travesty  is  never 
repeated. 
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Williams  v.  Burdek 

The  PRRA  also  will  eliminate  the  shield  of  immunity  as  a  defense  for  many  indi- 
viduals acting  under  the  color  of  law  who  knowingly  infringe  upon  parental  liberty 
but  claim  that  the  lack  of  a  clearly  established  federal  right  protects  them  from  a 
civil  suit.  A  case  that  The  Rutherford  Institute  is  currently  litigating  in  federal 
court  in  Michigan  highlights  the  importance  of  this  function  of  the  PRRA. 

In  1992  Bruce  and  Peggi  Williams  decided  to  home  school  their  two  children,  Dan 
and  Mare.  They  notified  school  officials,  and  after  a  request  from  the  local  attend- 
ance officer,  filed  some  necessary  paperwork  with  Michigan  state  education  of 
finials. 

Mr.  and  Mrs.  Williams  were  still  in  the  process  of  completing  all  the  forms  and 
requirements  when  the  attendance  officer  contacted  Mrs.  Williams  and  asked  for 
her  birth  date.  Mrs.  Williams  provided  the  information  and  then  asked  if  the  re- 
quest was  for  her  home  education  file.  The  officer  said  that  the  information  was  for 
her  arrest  warrant.  The  attending  officer,  and  later  other  education  officials, 
claimed  that  Mrs.  Williams  was  not  a  certified  teacher  and,  therefore,  that  she  had 
not  complied  with  Michigan's  home  education  laws.  No  one,  however,  had  ever 
placed  Mrs.  Williams  on  notice  about  the  exact  nature  of  the  problem.  Instead,  the 
attendance  officer  stated  that  "this  home  schooling  business  has  gone  on  long 
enough."  Mrs.  Williams  contacted  The  Rutherford  Institute  that  morning,  but  our 
attorney  advised  her  the  police  could  not  arrest  her  without  violating  her  constitu- 
tional rights. 

We  were  wrong.  To  the  family's  surprise,  at  around  8  that  evening,  the  police 
came  to  arrest  Mrs.  Williams.  She  asked  if  they  could  wait  until  the  next  day,  but 
the  police  replied,  "Only  if  you  have  $200."  The  Williamses  did  not  have  that  much 
money  on  hand.  With  her  children  watching,  the  police  took  Mrs.  Williams  in  their 
marked  patrol  car  to  jail.  If  it  were  not  for  the  kindness  of  her  church,  she  would 
not  have  been  able  to  secure  a  bond  and  would  have  had  to  spend  the  night  in  jail. 

The  problems  for  the  Williams  family  did  not  end  that  night.  Local  prosecutors 
proceeded  with  their  case  against  Mrs.  Williams  for  truancy.  In  addition,  Clare  and 
Dan,  the  children,  were  classified  as  "incorrigible"  because  of  their  failure  to  attend 
an  "approved"  school.  Because  of  the  Williams'  desire  to  home  educate  their  chil- 
dren, the  state  made  a  value  judgment  that  the  Williamses  no  longer  had  their  chil- 
dren's best  interests  in  mind.  The  state  supplanted  Mr.  and  Mrs.  Williams' 
parenting  philosophy  with  its  own.  Consequently,  a  guardian  ad  litum  was  ap- 
pointed to  represent  the  children's  interests.  The  Williams  children  had  to  attend 
a  hearing  at  which  they  were  forced  to  listen  to  the  dire  consequences  that  would 
result  if  they  were  officially  adjudicated  as  "incorrigible." 

In  the  meantime,  the  state  supreme  court  reinforced  the  status  of  parental  rights. 
In  an  unrelated  case,  the  court  held  that  in  home  education  cases,  the  state  must 
hold  administrative  hearings  on  compliance  questions  before  arresting  parents.  Be- 
cause local  education  officials  had  stormed  into  the  Williams's  home  without  follow- 
ing any  procedural  safeguards,  the  cases  against  Peggi  Williams  and  her  children 
were  dropped. 

The  Rutherford  Institute  filed  a  federal  civil  suit  against  the  officials  involved  in 
this  case.  (See  Appendix  B  for  a  copy  of  this  complaint).  The  federal  district  court, 
however,  has  dismissed  the  suit  against  the  majority  of  the  defendants,  and  our  at- 
torneys expect  that  the  judge  will  issue  the  same  ruling  for  the  remainder  of  the 
defendants.  The  reason  for  the  dismissals  is  qualified  immunity:  the  judge  ruled 
that  the  officials  could  not  be  held  liable  in  the  Williams  case  because  there  was 
no  clearly  defined  federal  right  at  issue. 

If  anything  the  PRRA  will  define  clearly  that  the  parental  right  is  a  fundamental 
liberty.  Government  officials  will  no  longer  hide  behind  immunity  as  a  defense  for 
violating  a  fundamental  freedom. 

Maxwell  v.  Pasadena  Independent  School  District  &  Texas  Education  Agency 

The  state  of  Texas  administers  certain  tests  to  public  school  children  statewide. 
The  state  does  not  allow  parents  to  view  the  test  even  after  their  children  have  been 
forced  to  take  it.  School  officials  claim  that  the  test  is  "secure"  or  "secret."  The  state 
education  authorities  will  not  even  allow  local  teachers,  administrators,  or  school 
board  members  to  view  the  test. 

The  Rutherford  Institute  filed  suit  on  behalf  of  a  number  of  families  claiming  that 
it  is  unconstitutional  to  force  children  to  take  a  test  that  their  parents  may  never 
view.  On  December  29,  1994,  a  Texas  court  ruled  in  our  clients'  favor  and  found 
that  the  state  violated  parental  rights  by  not  allowing  them  to  review  the  test  their 
children  had  taken.  (See  Appendix  C-l). 
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The  state  stubbornly  refused  to  acknowledge  the  rights  of  parents,  demonstrating 
its  willingness  to  ignore  the  mandates  of  the  Constitution.  The  state,  in  its  appellate 
brief,  contended  that  the  parental  right  to  direct  the  education  of  their  children  was 
not  a  fundamental  right.  The  brief  reads:  "[Virtually  every  court  that  has  specifi- 
cally considered  the  issue  has  found  the  right  to  direct  the  education  and  upbringing 
of  your  child  is  not  a  'fundamental'  right."  (See  Appendix  C-2). 

The  PRRA  should  send  a  message  to  state  agencies  that  parents  do  have  the  right 
to  be  involved  in  all  aspects  of  their  children's  lives  and  that  this  right  is  a  fun- 
damental liberty  as  the  Supreme  Court  ruled  more  than  seventy  years  ago.  Such 
legislation  will  force  schools  and  other  government  entities  to  reach  out  to  parents 
instead  of  undermining  them. 

RESTORING  THE  STRICT  SCRUTINY  STANDARD 

As  with  many  constitutional  rights,  the  right  of  the  parent  is  not  unlimited.  The 
Supreme  Court  has  recognized  that  the  government  may  interfere  with  this  right 
only  when  such  intrusion  is  narrowly  tailored  to  foster  a  compelling  interest.  See 
Wisconsin  v.  Yoder,  406  U.S.  205  (1972).  This  interest,  however,  must  be  para- 
mount. Id.  Even  in  Prince  v.  Massachusetts,  where  the  Supreme  Court  upheld  the 
conviction  of  a  mother  for  violating  child  labor  laws  by  permitting  her  niece  to  sell 
literature  of  the  Jehovah's  Witnesses,  Prince,  321  U.S.  158  (1944),  the  Supreme 
Court  recognized  the  high  burden  the  state  must  meet  to  override  parental  liberty. 
The  Court  stated: 

It  is  cardinal  with  us  that  the  custody,  care,  and  nurture  of  the  child  re- 
side first  in  the  parents,  whose  primary  function  and  freedom  include  prep- 
aration for  obligations  the  state  can  neither  supply  nor  hinder.  And  it  is  in 
recognition  of  this  that  these  decisions  [Meyer  and  Pierce]  have  respected 
the  private  realm  of  family  life  which  the  state  cannot  enter. 

Id.  at  166  (citations  omitted). 

Unfortunately,  some  courts,  with  their  rulings,  have  neglected  to  heed  this  warn- 
ing in  Pierce  and  to  apply  the  real  strict  scrutiny  mandated  by  the  Supreme  Court. 
Consequently,  these  courts  have  lowered  the  government's  burden  for  proving  a 
compelling  state  interest  to  justify  interfering  with  parental  autonomy.  Con- 
sequently, government  officials  have  attempted  to  exploit  that  broad  reading.  For 
instance,  protecting  the  health  and  welfare  of  a  child  is  clearly  a  recognized  interest 
of  the  state;  however,  in  many  of  the  cases  that  The  Rutherford  Institute  handles, 
government  officials  frequently  do  not  have  the  necessary  evidence  to  show  that 
such  an  interest  is  at  stake. 

This  bill,  however,  should  remedy  this  error  in  several  ways.  Section  5  of  the  leg- 
islation states  that  no  government  official  may  interfere  with  the  right  of  a  parent 
unless  that  official  "is  able  to  demonstrate,  by  appropriate  evidence,  that  the  inter- 
ference or  usurpation  is  essential  to  accomplish  a  compelling  interest  and  is  nar- 
rowly drawn  or  applied  in  a  manner  that  is  the  least  restrictive  means  of  accom- 
plishing the  compelling  interest." 

Section  3  defines  "appropriate  evidence"  in  a  variety  of  contexts.  These  definitions 
will  ensure  that  state  actors  have  actual  compelling  interests  instead  of  generalized 
grievances. 

PROBABLE  CAUSE  AS  APPROPRIATE  EVIDENCE 

In  particular,  The  Rutherford  Institute  believes  that  the  standard  established  for 
"a  case  in  which  a  government  seeks  a  temporary  or  preliminary  action  or  order, 
except  cases  which  terminate  parental  custody  or  visitation"  will  be  helpful  to  par- 
ents. In  that  context,  PRRA  defines  "appropriate  evidence"  as  evidence  that  dem- 
onstrates "probable  cause. 

The  Rutherford  Institute  finds  that  quite  often  the  state  seeks  to  disrupt  the  fam- 
ily structure  based  only  on  mere  suspicion  of  abuse  or  neglect,  where  those  fears 
of  abuse  ultimately  are  unfounded.  The  situation  involving  the  McDonald  family  in 
New  York  City  exemplifies  this  problem. 

Casey  and  Stephanie  McDonald  home  school  their  children.  Mr.  McDonald  works 
for  AT&T,  and  Mrs.  McDonald  is  a  graduate  of  NYU  Law  School.  On  Friday,  Sep- 
tember 23,  1994,  the  New  York  City  Department  of  Social  Services  received  an 
anonymous  tip  on  its  child  abuse  hotline  claiming  that  the  McDonalds'  children 
were  victims  of  abuse.  The  caller  alleged,  among  other  things,  that  one  of  the  chil- 
dren had  bad  breath  and  that  one  of  the  children  had  a  bruised  leg.  The  caller  also 
asserted  that  he  or  she  had  seen  the  father  hit  one  of  the  children  and  that  the 
three  oldest  children  were  afraid  of  their  father.  This  was  the  only  "evidence"  the 
Department  of  Social  Services  had  of  abuse. 


67 

At  9:30  that  same  evening  case  workers  went  to  the  McDonalds'  home  and  de- 
manded entry  to  strip  search  the  McDonalds'  four  children.  Because  the  social  serv- 
ice workers  did  not  have  a  warrant,  the  McDonalds  exercised  their  Fourth  Amend- 
ment rights  and  did  not  allow  them  to  enter  their  apartment.  The  case  workers  then 
summoned  the  police  who  also  demanded  that  the  McDonalds  allow  the  state  to 
enter  their  home.  Still,  neither  the  case  workers  nor  the  police  had  obtained  a  war- 
rant to  enter  the  home  or  remove  the  children  since  no  one  had  probable  cause.  The 
police  requested  backup  in  the  form  of  a  SWAT  team  and  emergency  medical  per- 
sonnel. The  McDonalds  still  refused  to  allow  the  police  to  enter  their  home. 

The  police  ordered  the  family  to  go  to  the  lobby  of  their  building  and  threatened 
to  break  down  the  door  and  remove  the  children  if  the  parents  did  not  comply.  Fear- 
ing this  action,  the  McDonalds  took  their  children  to  the  lobby.  Neither  the  social 
workers  nor  the  police  found  evidence  of  abuse.  They  sought  to  strip  search  the  chil- 
dren in  the  lobby,  but  the  parents  refused.  Mrs.  McDonald  took  the  children  back 
to  their  apartment  while  Mr.  McDonald  continued  dealing  with  the  authorities  until 
after  midnight. 

On  Monday,  September  26,  several  case  workers  returned  to  the  McDonalds' 
apartment.  Again,  they  came  at  around  9  in  the  evening.  They  still  had  no  warrant, 
but  again  demanded  entry  into  the  apartment. 

In  order  to  escape  the  harassment  of  the  state,  the  McDonalds  fled  to  a  hotel  in 
New  Jersey.  At  their  hotel,  they  contacted  The  Rutherford  Institute.  Within  eight 
days,  The  Rutherford  Institute  found  an  attorney  for  the  McDonalds  and  had  the 
parents  take  the  children  to  a  doctor  for  complete  examinations.  The  anonymous 
caller's  allegations  were  shown  to  be  false.  On  October  4,  The  Rutherford  Institute 
won  a  temporary  restraining  order  against  the  Department  of  Social  Services.  We 
also  have  filed  a  civil  rights  suit  on  behalf  of  the  McDonalds.  (See  Appendix  D). 

The  Rutherford  Institute  recognizes  the  need  for  child  protective  service  agencies 
to  be  able  to  intervene  in  situations  to  save  children  from  abuse  and  understands 
that  Congress  must  be  attentive  to  such  circumstances.  Yet,  parents  need  protection 
against  unfettered  state  intrusions.  The  PRRA  should  deter  such  action  in  that  it 
provides  that  if  allegations  of  abuse  are  proven  unfounded,  parents  then  have  a 
cause  of  action  against  the  state  for  failing  to  act  on  probable  cause.  This  ultimate 
avenue  of  relief  should  deter  state  officials  when  they  merely  disagree  with 
parenting  philosophies  such  as  home  education  or  reasonable  corporal  punishment 
or  have  insufficient  evidence  to  tear  apart  the  family  unit,  while  it  will  leave  them 
free  to  act  when  they  have  probable  cause  to  intervene. 

Had  the  PRRA  been  on  the  books  last  year,  the  McDonalds  may  have  been  spared 
the  humiliation  and  fear  resulting  from  the  state's  unreasonable  intrusion.  The  case 
workers  and  police  surely  would  not  have  moved  so  rapidly  and  with  such  force  on 
such  shaky  allegations  if  they  had  known  that  a  failure  to  find  probable  cause  might 
subject  them  to  liability.  Requiring  probable  cause  ultimately  will  spare  other  fami- 
lies from  the  McDonalds'  suffering  and,  therefore,  will  shield  the  core  of  the  fun- 
damental liberty  of  parental  rights. 

CLEAR  AND  CONVINCING  EVIDENCE  AS  APPROPRIATE  EVIDENCE 

The  PRRA  also  defines  "appropriate  evidence"  for  cases  "in  which  the  government 
seeks  a  final  action  or  order,  or  in  which  it  seeks  to  terminate  parental  custody  or 
visitation."  Under  these  circumstances,  the  state  must  produce  "clear  and  convincing 
evidence."  As  is,  this  definition  will  positively  affect  protection  given  to  fundamental 
parental  liberty. 

Had  this  standard  been  in  place  two  years  ago,  Ralph  and  Carolyn  Mathis  and 
their  young  son  Ethan  would  have  been  spared  five  months  of  separation.  (See  Ap- 
pendix E  for  the  complaint  filed  in  this  case).  As  an  infant,  Ethan  was  what  one 
might  call  a  "colicky"  baby.  Mr.  and  Mrs.  Mathis  took  Ethan  to  their  pediatrician, 
Dr.  Schulman,  over  a  period  of  nine  months.  On  each  visit,  Dr.  Schulman  confirmed 
the  symptoms  described  by  the  parents  and  prescribed  medication  to  bring  Ethan's 
problems  under  control.  Ethan's  problems,  particularly  irritability  and  screaming  in 
the  night,  persisted. 

When  he  was  nine  months  old,  Mrs.  Mathis  detected  what  she  thought  was  blood 
in  Ethan's  vomit.  Mr.  and  Mrs.  Mathis,  with  the  approval  of  Dr.  Schulman,  took 
their  baby  to  the  Cook-Fort  Worth  Children's  Medical  Center  for  treatment.  The  ex- 
amining doctor  could  not  immediately  confirm  the  symptoms  Mrs.  Mathis  described 
Ethan  had  suffered  over  the  past  nine  months.  This  short  contact  with  the  patient 
led  him  to  suspect  that  Mrs.  Mathis  might  suffer  from  Munchausen  Syndrome  by 
Proxy,  a  psychiatric  disorder  sometimes  found  in  parents  wherein  parents  fabricate 
illnesses  in  their  children  in  order  to  obtain  attention  for  themselves.  In  rare  cases, 
parents  might  inflict  injury  on  their  children  to  validate  fictional  symptoms.  For  ad- 
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ditional  assistance,  the  physician  called  in  Dr.  Murphy,  a  psychiatrist,  to  investigate 
his  suspicion  of  Munchausen  Syndrome  by  Proxy.  After  only  a  short  visit  with  the 
Mathises,  Dr.  Murphy  jumped  to  the  conclusion  that  Mrs.  Mathis  was  lying  about 
the  symptoms  and  exaggerating  Ethan's  condition  and  that  she  needed  counseling 
He  also  hypothesized  that  she  might  be  suffering  from  Munchausen  Syndrome  by 
Proxy.  He  recommended  that  Child  Protective  Services  (CPS)  be  notified  and  that 
it  monitor  the  case. 

Mr.  and  Mrs.  Mathis  brought  Ethan  home  on  June  25,  and  on  June  28,  a  social 
worker,  Laura  Bishop,  briefly  visited  their  home  and  observed  Ethan.  She  also  met 
with  Dr.  Schulman  and  Dr.  Murphy.  Two  days  later,  without  any  psychiatric  eval- 
uation of  Mrs.  Mathis  or  evidence  of  physical  abuse  of  Ethan,  Ms.  Bishop  obtained 
a  court  order  to  remove  Ethan  from  his  home.  Ethan  would  not  return  home  again 
for  five  months. 

On  July  14,  an  adversarial  hearing  was  held  to  determine  whether  Ethan  should 
remain  in  foster  care.  Although  its  reason  for  removing  Ethan  from  the  home  was 
Mrs.  Mathis'  supposed  psychiatric  disorder,  CPS  offered  no  evidence  of  her  psy- 
chiatric state.  Also,  CPS  submitted  no  evidence  of  actual  physical  abuse.  On  cross 
examination,  Dr.  Schulman,  Ethan's  original  pediatrician,  admitted  that  each  time 
Mrs.  Mathis  brought  Ethan  to  his  office  he  found  the  described  symptoms.  The  court 
thus  was  left  with  evidence  only  of  a  one-time  encounter  by  hospital  personnel  to 
support  the  CPS's  drastic  effort  to  take  away  Ethan.  Despite  this  underwhelming 
evidence,  the  court  elected  to  defer  to  the  judgment  of  CPS  and  appointed  CPS  as 
Ethan's  Temporary  Managing  Conservator. 

Ethan  remained  in  foster  care.  Mr.  and  Mrs.  Mathis  were  allowed  to  visit  him 
twice  a  week  for  one  hour  a  visit.  On  their  first  visit,  Mrs.  Mathis  was  shocked  to 
see  Ethan  filthy  and  bruised.  She  complained  immediately  to  CPS  which  responded 
by  reducing  the  Mathises  to  one  visit  a  week. 

To  get  their  son  back,  Mr.  and  Mrs.  Mathis  retained  an  attorney,  a  psychologist, 
and  psychiatrist.  The  mental  health  professionals  examined  both  parents  and  sub- 
jected them  to  extensive  testing.  Their  conclusion  was  directly  inapposite  to  CPS's 
claims:  Mrs.  Mathis  did  not  suffer  from  Munchausen  Syndrome  by  Proxy.  They  also 
concluded  that  the  continual  separation  from  his  parents  damaged  Ethan  and  that 
CPS  should  return  him  immediately  to  his  parents.  They  submitted  their  extensive 
reports  to  CPS  officials. 

On  October  7,  these  doctors  as  well  as  Dr.  Murphy,  the  doctor  who  made  the  origi- 
nal hypothesis,  recommended  that  Ethan  return  home.  CPS's  own  doctors  advised 
that  the  Mathises  regain  custody.  CPS  refused  even  though  no  evidence  remained 
that  Mrs.  Mathis  suffered  from  Munchausen  Syndrome  by  Proxy,  and  so  there  was 
no  longer  any  valid  reason  to  keep  Ethan  separated  from  his  parents. 

A  trial  date  was  established  for  late  November  to  adjudicate  this  issue  again.  On 
November  20,  CPS  finally  agreed  to  return  Ethan  to  his  mother  and  father.  CPS 
conditioned  his  return  on  naming  of  Mr.  and  Mathis  as  merely  Temporary  Manag- 
ing Conservators,  requiring  them  to  attend  parenting  classes,  allowing  a  home- 
maker  to  visit  their  home  twice  a  week,  subjecting  themselves  to  CPS  announced 
visits,  and  counseling  with  the  doctor  of  CPS's  choice.  In  March  the  following  year, 
CPS  finally  agreed  to  abandon  the  case  against  Mr.  and  Mrs.  Mathis.  The  Ruther- 
ford Institute  has  filed  a  claim  against  the  officials  in  this  case  on  behalf  of  the 
Mathis  family.  (See  Appendix  E). 

As  in  the  case  of  McDonalds,  the  PRRA  would  not  have  provided  the  Mathis  fam- 
ily immediate  relief,  but  if  CPS  had  simply  known  that,  at  trial,  it  would  have  had 
to  show  clear  and  convincing  evidence  to  justify  revocation  of  custody,  they  might 
have  been  deterred  from  unwarranted  intervention.  The  Rutherford  Institute  is  not 
suggesting  that  child  protective  service  agencies  be  slow  to  act  in  cases  where  a 
child's  life  may  be  at  risk.  Rather,  The  Rutherford  Institute  contends  that  when 
these  agencies  seek  to  remove  children  from  the  home  for  the  length  of  time  that 
Ethan  Mathis  spent  away  from  his  parents,  these  agencies  should  proffer  clear  and 
convincing  evidence  that  removal  is  justified. 

In  the  Mathis  case,  CPS  offered  no  such  evidence  at  the  first  hearing.  In  fact,  it 
had  hardly  any  evidence — except  an  untested  hypothesis  about  Munchausen  Syn- 
drome by  Proxy — to  present  at  the  hearing.  Nevertheless,  the  court  ignored  the  lack 
of  evidence  and  acquiesced  to  the  CPS  plan,  thereby  demonstrating  that  the  courts 
fail  to  apply  proper  judicial  standards  in  these  types  of  cases.  The  result  is  trou- 
bling: Ethan  Mathis  was  needlessly  separated  from  his  mother  and  father  for  five 
important  developmental  months.  Mrs.  Mathis  does  not  suffer  from  Munchausen 
Syndrome  by  Proxy,  and  had  the  CPS  or  its  doctors  bothered  to  test  this  theory  at 
the  outset,  Mr.  and  Mrs.  Mathis  would  not  have  lost  five  months  of  their  young 
son's  life. 
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Clear  and  convincing  evidence  is  the  normal  standard  in  these  types  of  cases; 
however,  courts  and  the  state  frequently  disregard  it.  The  PRRA  could  prevent  this 
ignorance  and  spare  families  the  needless  trauma  that  arises  from  unwarranted 
state  intrusions. 

USING  THE  CLEAR  AND  CONVINCING  EVIDENCE  IN  CASES  WHERE  PARENTS  SEEK  RELIEF 

The  Rutherford  Institute  believes  that  defining  "appropriate  evidence"  as  "clear 
and  convincing  evidence  standard"  in  these  contexts  will  have  a  positive  impact  on 
parental  liberty.  With  a  slight  modification,  however,  The  Rutherford  Institute  be- 
lieves that  this  definition  can  have  a  more  effective  impact.  The  Rutherford  Institute 
proposes  amending  the  definition  to  read:  "for  a  case  in  which  the  government  seeks 
a  final  action  or  order,  or  in  which  it  seeks  to  terminate  parental  custody  or  visita- 
tion, or  when  parents  seek  relief  against  the  state  for  interfering  or  usurping  the 
right  defined  in  section  3(4),  clear  and  convincing  evidence"  is  appropriate  evidence. 
Although  The  Rutherford  Institute  is  certain  that  the  PRRA,  as  is,  safeguards  par- 
ents in  such  cases,  we  believe  that  this  addition  will  further  clarify  that  courts  need 
to  apply  the  appropriately  rigorous  standard  of  review  to  these  cases. 

Clarifying  this  standard  will  help  many  parents  who  have  to  pursue  actions 
against  the  state  to  protect  their  parental  liberty.  For  example,  this  modification  of 
PRRA  would  assist  the  Angelo  family  in  California  who  are  fighting  to  have  their 
son  excused  from  a  "decision-making"  class  that  they  believe  teaches  values  contrary 
to  those  they  wish  to  instill. 

Antioch  High  School  requires  each  tenth  grader  to  complete  "Decision  Making"  to 
be  graduated  from  high  school.  The  school  made  the  class  mandatory  only  after  it 
eliminated  all  of  its  school  counselors;  thus,  it  appears  the  school  views  the  class 
as  a  substitute  for  counseling.  To  The  Rutherford  Institute's  knowledge,  the  course 
is  a  non-academic  class  that  the  state  of  California  does  not  require  for  graduation. 
The  course  is  comprised  of  sex  education,  family  values  identification,  and  career 
planning.  The  school  allows  parents  to  exempt  their  children  from  the  sex  education 
portion  of  the  class;  however,  the  school  refuses  to  allow  excusal  from  the  family 
values  identification  and  career  planning  coursework.  These  components  taught  as 
a  single  unit  of  "Decision  Making"  direct  students  to  discuss  personal  incidents  from 
their  families'  lives.  The  unit  also  questions  students  about  their  mental,  physical, 
and/or  psychological  conditions.  The  curriculum  further  requires  students  to  make 
critical  appraisals  of  individuals  with  whom  they  have  close  relationships,  such  as 
family  members.  Answers  to  these  questions  are  potentially  embarrassing  to  stu- 
dents and  their  families. 

Dennis  and  Pam  Angelo  sought  to  have  their  son  Mikel  excused  from  all  portions 
of  "Decision  Making."  The  Angelos  believe  that  the  class  too  closely  resembles  coun- 
seling and  psychotherapy  and  felt  that  it  was  inappropriate  for  their  son.  Even 
though  the  school  would  not  offer  a  compelling  reason  to  justify  making  Mikel  take 
this  class,  school  officials  refused  to  excuse  Mikel  from  all  portions  of  the  class  at 
his  parents'  request.  The  school  also  demanded  that  the  Angelos  specifically  state 
their  objections  to  the  program;  yet,  the  school  refused  to  give  the  Angelos  a  copy 
of  the  curriculum  so  that  they  could  make  their  specific  objections.  (The  school  sur- 
rendered a  copy  of  the  curriculum  only  under  court  order).  In  addition,  the  Angelos 
already  were  familiar  with  the  course  work  and  knew  that  they  objected  in  general 
to  the  unit  because  their  son  Vinnie  had  taken  the  class. 

The  parents  ultimately  filed  suit  against  the  Antioch  School  District  because  all 
other  efforts  to  resolve  the  situation  proved  futile.  (See  Appendix  P  for  the  com- 
plaint for  this  case).  A  California  state  court  soon  will  consider  whether  the  school 
can  force  Mikel  to  take  all  of  the  "Decision  Making"  course  even  though,  upon  re- 
view of  the  curriculum,  the  Angelos  objected  to  187  of  the  335  pages.  If  the  PRRA 
were  in  effect,  the  Angelos  would  have  a  more  secure  recourse,  for  it  would  ensure 
that  the  court  considers  the  parental  right  as  a  fundamental  liberty  and  that  the 
school  would  have  the  burden  to  produce  "clear  and  convincing  evidence"  that  com- 
pelling Mikel  to  take  this  class  is  the  least  restrictive  means  to  achieve  a  compelling 
interest.  Moreover,  the  Angelos  might  not  have  had  to  battle  the  school  at  all  if  the 
standard  governing  such  cases  had  been  clear. 

The  Angelos  are  not  asking  the  Antioch  High  School  to  change  its  curriculum. 
Rather,  the  Angelos  are  asking  the  school  to  excuse  their  son  from  a  class  that  they 
find  objectionable..  They  are  asking  the  school  to  respect  their  right  to  direct  the 
education  of  their  child.  Courts  have  long  recognized  excusal  as  a  way  to  avoid  of- 
fending many  fundamental  liberties.  In  West  Virginia  State  Board  of  Education  v. 
Barnette,  319  U.S.  624  (1943),  the  United  States  Supreme  Court  struck  down  a  state 
statute  requiring  all  students  to  pledge  allegiance  to  the  flag  because  the  statute 
did  not  have  an  opt  out  provision  to  protect  students  whose  religious  beliefs  did  not 
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allow  pledging  to  the  flag.  Other  courts  have  upheld  statutes  requiring  the  teaching 
of  sex  education  in  public  schools  because  those  statutes  contained  an  excusal  mech- 
anism. See.  e.g.,  Citizens  for  Parental  Rights  v.  San  Mateo  County  Bd.  of  Educ,  124 
Cal.  Rptr.  68  (1975),  appeal  dismissed,  425  U.S.  908  (1976);  Medeiros  v.  Kwosaki, 
478  P. 2d  314  (1970).  In  addition,  many  states  recognize  the  right  of  parents  to  re- 
move their  children  from  objectionable  coursework  and  have  codified  this  right  in 
legislation..  See,  e.g.,  Cal.  Educ.  Code  §51240  (granting  exemption  from  health,  fam- 
ily life  education,  and  sex  education);  id.  §51201.5  (allowing  excusal  for  AIDS  edu- 
cation); Ga.  Code  Ann.  §20-2-143(d)  (1992)  (giving  right  to  exempt  from  sex  or 
AIDS  education);  Mich.  §380.1506(1)  (West  1988)  (granting  exemption  from  sex  edu- 
cation). Thus,  the  PRRA  will  ensure  that  the  excusal  component  of  parental  liberty 
is  instituted  fully  across  the  board,  and  The  Rutherford  Institute's  suggested  modi- 
fication to  the  PRRA  would  make  certain  that  courts  apply  the  appropriate  level  of 
review  in  cases  where  the  state  challenges  the  parents'  right  of  excusal. 

Another  case  that  The  Rutherford  Institute  is  handling  in  Massachusetts  also 
shows  how  the  PRRA  could  help  families  seeking  recourse  against  the  state.  At 
Chelmsford  High  School  in  Massachusetts,  school  officials  forced  students  to  attend 
a  mandatory  school  assembly  featuring  stand-up  comedienne  Suzanne  Landolphi's 
presentation  "Hot,  Sexy,  and  Safer."  Landolphi  opened  with  the  statement,  "I  can't 
believe  how  many  people  came  here  to  listen  to  someone  talk  about  sex,  instead  of 
staying  home  and  having  it  yourself."  She  peppered  her  presentation  with  state- 
ments such  as  "Safe  sex  is  having  sex  with  yourself.  Now,  you  know  what  I'm  talk- 
ing about,  right?  (pointing  to  student  who  nods  yes)  .  .  .  Safer  sex  is  having  sex 
with  someone  else  and  lowering  the  risk."  She  also  used  lewd  and  lascivious  lan- 
guage for  body  parts,  simulated  masturbation,  had  a  male  student  lick  a  condom, 
and  had  a  female  student  put  that  condom  over  the  male  student's  head. 

Parental  consent  was  not  required  for  students  to  attend  the  assembly.  In  fact, 
parents  were  not  advised  of  the  nature  of  the  program  in  advance  so  that  alter- 
native plans  could  be  made  for  students  who  did  not  wish  to  attend.  Rather,  the 
school  assumed  that  it  could  usurp  the  right  to  teach  its  students  about  safe  sex 
and  gave  no  regard  for  the  fundamental  right  of  the  parents  in  this  sensitive  area 
of  family  life.  The  school  supplanted  its  value  judgments  in  place  of  the  parents'  phi- 
losophies on  this  issue.  The  Rutherford  Institute  has  filed  on  behalf  of  these  par- 
ents. (See  Appendix  G). 

Parents  have  the  right  to  direct  the  upbringing  of  their  children.  Yet  to  exercise 
that  fundamental  right,  parents  need  to  have  knowledge  of  what  their  children  are 
going  to  learn  particularly  about  controversial  matters.  Some  states  have  recognized 
that  notice  is  an  essential  component  to  parental  liberty  in  certain  contexts.  See  e.g., 
Mich.  §380.1507  (West  1988);  Okla.  Stat.  Ann.  tit.  70,  §11-103.3  (West  1989).  Yet, 
schools  frequently  fail  to  notify  parents  about  controversial  programs.  Certainly, 
parents  have  the  responsibility  to  take  the  initiative  in  many  of  these  situations  and 
find  out  what  curricula  their  children's  schools  will  be  using.  Parents,  however, 
should  be  notified  when  schools  are  going  to  subject  their  children  to  controversial 
presentations  such  as  the  "Hot,  Sexy,  and  Safer"  program.  Parents  cannot  exercise 
fully  their  right  to  direct  their  children's  education  without  this  knowledge.  The 
PRRA,  however,  will  safeguard  this  right,  and  a  "dear  and  convincing  evidence" 
standard  will  ensure  that  schools  do  not  take  this  right  lightly.  It  will  make  certain 
that  schools  contact  parents  and  involve  parents  when  delicate  subject  matter  is 
going  to  be  taught. 

CONCLUSION 

No  parent  should  ever  have  to  hear  a  federal  court  state  that  parental  liberty  is 
not  a  clearly  defined  federal  right  as  the  Williams  family  did.  No  parent  should  ever 
have  to  hear  from  a  federal  court  that  the  Constitution  does  not  provide  relief  when 
a  school  counsels  a  child  against  the  consent  of  the  parent  as  the  Newkirk  family 
did.  What  happened  to  the  Williamses,  Newkirks,  and  countless  other  families  is  a 
travesty  because  our  courts  failed  to  provide  them  any  recourse  for  a  violation  of 
their  fundamental  constitutional  rights. 

With  the  PRRA,  however,  such  violations  should  abate.  Not  only  will  parents  have 
a  statute  reinforcing  their  constitutional  rights  but  they  also  will  have  a  statute 
that  forces  the  courts  to  adhere  to  the  proper  judicial  standard  of  review  in  these 
cases.  With  the  PRRA,  hopefully  the  children  of  the  Williamses  and  Newkirks  can 
direct  their  own  children's  upbringing  in  a  way  that  their  parents  could  not. 

The  PRRA  clarifies  the  fundamental  nature  of  the  parental  right  and  the  appro- 
priate standard  of  review  for  evaluating  violations  of  this  right.  With  the  PRRA, 
perhaps  finally  courts  and  the  state  will  fully  recompute  and  respect  the  fundamen- 
tal right  of  parents  to  direct  the  upbringing  of  their  children. 
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Mr.  Canady.  Thank  you. 


STATEMENT  OF  MARILYN  VAN  DERBUR,  FORMER  MISS 

AMERICA 

Ms.  Van  Derbur.  Thank  you  for  the  privilege  of  testifying. 

My  name  is  Marilyn  Van  Derbur  Atler.  I  grew  up  in  a  wealthy, 
socially  prominent  family.  I  graduated  from  the  University  of  Colo- 
rado with  Phi  Beta  Kappa  honors.  I  skied  on  the  University  of 
Colorado's  ski  team  down  hill.  I  broke  and  trained  my  own  horses. 
I  was  tough  and  smart  and  fearless.  I  was  also  an  incest  victim 
from  age  5  to  age  18.  I  was  terrified  and  helpless  and  powerless. 
My  father  owned  me  and  my  three  older  sisters.  He  could  do  any- 
thing he  wanted  with  us,  and  he  did,  and  there  was  no  one  to  hear 
us  or  help  us  and  there  was  no  hope  of  it  ending,  ever.  I  was  pried 
open,  violated,  traumatized  for  13  years. 

In  order  to  stop  the  physical  and  sexual  violations  of  children,  we 
need  to  know  it's  happening.  Children  have  to  tell  an  adult  they 
trust,  someone  who  will  believe  them,  protect  them,  fight  for  their 
rights.  To  not  support  those  who  try  to  protect  a  child  is  to  doom 
that  child. 

When  I  was  about  4,  my  father  was  beating  my  eldest  sister 
Gwen  and  my  mother  cried  out,  ''Van,  you're  going  to  kill  her."  I'm 
sure  I  believed  my  mother  that  he  was  going  to  kill  her.  When  I 
was  7,  Gwen  was  13  and  ready  to  start  ninth  grade  as  an  honor 
student.  Because  she  was  defiant  to  my  mother,  my  father  sent  her 
to  a  boarding  school  in  Kansas  City.  I  learned  only  recently  that 
he  would  then  fly  to  Kansas  City  and  take  her  to  the  Mule  Back 
Hotel,  the  most  luxurious  hotel  in  Kansas  City,  for  weekends. 

I  learned  as  a  very  small  child,  if  you  defy,  you  get  beaten  and 
sent  away.  I  am  pleading  with  you  to  never  send  a  message  to  par- 
ents that  it  is  acceptable  to  hit  or  spank  a  child.  It  was  the  physical 
violence  that  my  father  would  have  called  reasonable,  corporal  pun- 
ishment that  terrorized  us  into  submission  for  the  sexual  viola- 
tions. I  am  speaking  for  millions  of  today's  children,  pleading  with 
you  to  never  allow  my  past  to  be  any  child's  future.  We  were  his 
property.  He  could  hit  us  at  will  and  no  one,  no  one  ever  told  him 
this  was  wrong. 

In  the  airport  recently,  I  saw  a  woman  hit  her  child,  yelling,  "I 
have  told  you  to  never  hit  your  sister."  Do  we  allow  a  man  to  hit 
his  wife  or  is  that  domestic  violence?  Then  how  could  we  allow  an 
adult  to  hit  a  child?  Where  is  the  sense  of  it? 

The  first  time  a  reporter  asked  me,  "Why  didn't  you  tell  as  a 
child,"  I  just  stared  at  him.  I  couldn't  believe  anyone  would  ask 
such  an  uneducated  question.  Who  in  the  world  would  I  have  told? 
My  father  and  I  had  never  spoken  of  it.  I  had  always  pretended  to 
be  asleep. 

When  I  was  40,  after  being  released  from  the  hospital,  I  called 
my  father  and  asked  to  speak  with  him  at  the  home  in  which  I  had 
grown  up.  When  he  realized  why  I  was  there,  he  said,  "I'll  be  back 
in  a  minute."  He  came  back  immediately  and  I  knew  he  had  a  gun 
in  his  pocket.  After  our  conversation,  as  I  rose  to  leave,  he  said, 
"If  you  had  come  in  any  other  way,  I  would  have  killed  myself." 
The  message  was  very  clear:  if  you  are  even  thinking  about  expos- 
ing me,  take  a  good  look  at  the  consequences.  If  he  said  this  to  me 
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when  I  was  40,  what  do  you  think  he  would  have  done  to  me  as 
a  child? 

I  was  48  years  old  when  I  told  my  mother,  a  year  after  my  father 
had  died.  With  gut-retching  sobs,  I  brought  up  the  words.  My 
mother  said,  "I  don't  believe  you.  It's  in  your  fantasy."  If  my  moth- 
er would  not  believe  me,  a  successful  adult,  with  my  father  dead, 
do  you  think  she  would  have  believed  me  as  a  child  with  my  father 
alive,  powerful,  intimidating  and  in  charge?  There  was  no  one  in 
my  family  to  protect  me.  Please  do  not  make  it  more  difficult  than 
it  already  is  for  child  protection  services  to  intercede  in  a  family 
where  children  are  being  raped  and  beaten. 

My  mother  called  it  spanking.  What  reasonable  corporal  punish- 
ment might  mean  to  you,  I  can  promise  you  it  had  a  different 
meaning  for  my  mother  and  father. 

During  the  past  4  years,  I've  been  in  personal  contact  with  more 
adults  physically  and  sexually  violated  as  children  than  anyone 
else  in  America.  I've  spoken  in  163  cities  and  personally  answered 
over  more  than  7,000  letters,  over  95  percent  never  reported. 

Representative  Parker  said  this  is  a  shield  for  parents.  Where  is 
the  shield  for  children?  Please  do  not  pass  this  bill. 

Mr.  Canady.  Thank  you. 

STATEMENT  OF  MIKE  P.  FARRIS,  PRESIDENT,  HOME  SCHOOL 
LEGAL  DEFENSE  ASSOCIATION 

Mr.  Farris.  It's  because  of  the  concerns  addressed  by  the  last 
witness,  concerning  child  abuse,  that  the  language  of  this  bill 
leaves  nothing  to  mistake  or  interpretation  of  the  courts.  There  is 
a  clear  definitional  section;  there  are  clear  purpose  sections,  and 
there  are  clear  exclusions  from  the  application  of  the  bill  to  abuse 
and  neglect. 

The  situation  that's  just  been  described  for  us  is  classic  abuse. 
It's  abuse;  it's  not  neglect.  It's  abuse.  And  no  parent  who's  behaving 
in  the  manner  that's  just  been  described  could  ever  make  a  claim 
under  this  bill. 

The  Parental  Rights  and  Responsibilities  Act  is  based  upon  the 
14th  amendment  and  upon  the  constitutional  provisions  and  philos- 
ophy of  Meyer  v.  Nebraska  and  Pierce  v.  Society  of  Sisters.  Profes- 
sor Woodhouse,  whose  testimony  has  already  been  alluded  to  in  the 
earlier  questions  and  who  will  be  on  the  next  panel,  and  perhaps 
others  who  voice  technical  arguments  about  the  bill,  fail  to  disclose 
that  their  real  problem  is  with  the  philosophy  of  Meyer  and  Pierce. 

In  an  article,  Professor  Woodhouse  states,  and  I  quote,  "This  is 
a  revisionist  history  of  two  liberal  icons:  Meyer  v.  Nebraska  and 
Pierce  v.  Society  of  Sisters."  She  argues  that  a  child  is,  and  should 
be,  legally  considered  a  public  child.  The  public  child  should  be 
subjected  to  what  she  calls  "community  stewardship."  This  theory 
means  that,  in  some  important  areas  of  life,  all  children — and  I  em- 
phasize the  phrase  "all  children" — should  be  raised  collectively  by 
the  community. 

This  bill  is  based  upon  the  opposite  belief,  that  the  community 
intervention  comes  only  when  parents  misuse  or  abuse  their  posi- 
tion of  trust.  That's  the  debate.  Do  other  people  who  hold  govern- 
ment offices  have  the  right  to  tell  me  how  to  raise  my  children 
when  I've  done  nothing  wrong?  This  bill  is  needed. 
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Day  to  day  I  go  to  court  with  leading  lawyers  from  government 
agencies,  who  do  not  believe  that  parental  rights  are  fundamental 
rights.  Attached  to  my  written  testimony  are  portions  of  briefs  from 
the  attorneys  general  of  Tennessee,  South  Carolina,  Michigan,  and 
the  U.S.  attorney  for  the  District  of  Columbia  in  a  brief  that's  been 
filed  in  the  last  month.  In  those  cases  these  high  ranking  govern- 
ment attorneys  argue  that  parental  rights  are  not  fundamental 
rights  and  should  not  be  subjected  to  the  compelling  governmental 
interest  test. 

Mark  DeJonge  is  here  today.  Mark  was  the  winner  in  a  case  I 
argued  in  the  Michigan  Supreme  Court.  The  other  family,  the  Ben- 
netts, were  the  losers.  Mark  DeJonge's  home  schooling  case  was 
based  upon  parental  rights,  plus  religious  freedom.  The  Bennetts 
stood  only  on  their  rights  as  parents.  They  were  secular  home 
schoolers.  The  Michigan  Supreme  Court  ruled  that  religious  par- 
ents have  the  fundamental  right  and  evaluated  the  case  and  ruled 
in  their  favor  on  the  constitutional  grounds.  The  Bennetts,  stand- 
ing on  parents  rights  alone  as  secular  home  schoolers,  lost  the  con- 
stitutional portion  of  their  case. 

The  bottom  line  in  Michigan  right  now  is:  If  you're  a  secular  fam- 
ily, you  don't  have  a  constitutional  right  to  home  school  your  kids. 
We  believe  that's  wrong.  And,  when  States  rule  things  like  they  did 
in  Oregon  in  1925  when  the  Ku  Klux  Klan  and  others  backed  a  bill 
to  ban  all  private  education  and  home  schooling,  we  think  States 
violate  the  rights  of  Americans,  and  the  Federal  Government  has 
the  responsibility  to  intervene,  just  as  the  Supreme  Court  did  in 
Pierce  and  in  Meyer. 

The  bill  does  not  interfere  with  real  child  abuse.  Again,  the  lan- 
guage is  absolutely  clear.  And,  responding  to  the  statement  by  the 
representative  of  the  PTA,  the  issue  of  spanking  in  public  schools 
simply  is  an  irrelevancy  to  this  bill.  What  the  States  do  on  that 
issue  is  their  own  business.  But  when  a  State  decides  you  cannot 
spank  your  child  in  your  own  home,  that  is  and  would  be  a  viola- 
tion of  this  bill  to  outlaw  any  form  of  reasonable  corporal  punish- 
ment. 

My  parents  used  reasonable  corporal  punishment  to  discipline 
me,  and  I  have  done  the  same  with  my  children.  I  have  an  honor 
student  in  college  who  is  the  oldest  of  my  nine  children.  So  I've  got 
all  kinds  of  experiments  going  on.  My  children  have  turned  out 
well,  and  I  believe,  both  in  practice  and  in  theory,  that  the  ability 
to  discipline  the  child  reasonably  is  an  important  part  of  raising 
good  children. 

Others  can  have  a  different  philosophy.  It's  not  up  to  the  Govern- 
ment to  tell  me  that  I  cannot  follow  the  philosophy  that  I  believe 
and  have  practiced  and  it  has  been  practiced  for  generations. 

This  bill  honors  the  principles  of  Jeffersonian  federalism.  Unlike 
some  of  the  others  that  have  commented  today,  I  am  wearing  my 
Thomas  Jefferson  tie,  and  this  bill  has  no  Federal  taxes;  there's  no 
Federal  program;  there  are  no  Federal  bureaucrats,  and  perhaps 
some  of  those  that  are  crying  out  about  the  federalism  issue  would 
be  happier  if  we  had  those  things.  This  bill  just  sets  a  legal  stand- 
ard. It's  an  eight-page  bill  and  it's  just  exactly  like  the  Religious 
Freedom  Restoration  Act.  It's  identical  in  the  federalism  sense. 
This  bill  is  about  the  constitutional  rights  of  Americans,  and  you 
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all  have  a  responsibility,  you  took  an  oath,  to  support  the  Constitu- 
tion and  you  have  the  authority  under  the  fifth  section  of  the  14th 
amendment  to  pass  this  legislation. 

[The  prepared  statement  of  Mr.  Farris  follows:] 

Prepared  Statement  of  Michael  P.  Farris,  President,  Home  School  Legal 

Defense  Association 

Mr.  Chairman  and  honorable  Members  of  the  Committee,  my  name  is  Michael 
Farris.  I  am  the  president  of  the  Home  School  Legal  Defense  Association.  Our  orga- 
nization is  the  largest  home  schooling  organization  in  the  nation  representing  over 
51,000  member  families,  made  up  of  some  200,000  children  (home  school  families 
are  twice  as  large  as  the  national  average). 

I  have  been  involved  in  the  field  of  constitutional  litigation  for  most  of  the  nine- 
teen years  I  have  been  engaged  in  the  practice  of  law.  The  vast  majority  of  my  cases 
have  involved  parental  rights  and  religious  liberty,  particularly  in  the  field  of  edu- 
cation. In  recent  years  I  have  done  an  increasing  number  of  cases  involving  parental 
rights  in  the  context  of  social  services  investigations  as  well. 

In  1993,  this  Congress  passed  the  Religious  Freedom  Restoration  Act  to  ensure 
that  the  free  exercise  of  religion  would  be  accorded  appropriate  treatment  in  the  fed- 
eral and  state  courts  as  a  fundamental  constitutional  right.  That  bill  passed  unani- 
mously in  this  chamber  and  with  only  two  dissenting  votes  in  the  Senate.  I  was  the 
co-chairman  of  the  drafting  committee  for  the  coalition  which  backed  that  legisla- 
tion. And  I  have  worked  closely  with  Senator  Grassley  and  Congressman  Largent 
in  the  drafting  of  the  Parental  Rights  and  Responsibilities  Act. 

This  bill  is  very  much  like  the  RFRA.  That  1993  Act  was  enacted  to  ensure  that 
the  free  exercise  of  religion  was  treated  as  a  fundamental  right.  This  1995  Act  is 
similarly  designed  to  ensure  that  the  right  of  parents  to  direct  the  upbringing  of 
their  children  is  also  treated  as  a  fundamental  right. 

Support  for  this  legislation  means  that  a  sponsoring  member  embraces  the  notion 
that  the  right  of  parents  to  direct  the  upbringing  of  their  children  is  one  of  the  most 
important  principles  of  constitutional  liberty  in  our  nation  and  should  be  accorded 
the  same  high  level  of  treatment  as  freedom  of  speech,  freedom  of  the  press,  free- 
dom of  assembly,  and  the  free  exercise  of  religion. 

None  of  these  freedoms  are  absolute.  And  the  bill  before  you  today  is  not  written 
in  terms  of  an  absolute  right.  But  like  the  freedoms  of  press,  speech,  assembly,  and 
religion,  the  freedom  of  a  parent  to  direct  the  upbringing  of  his  or  her  child  is  one 
of  the  central  freedoms  our  nation  has  protected  and  enjoyed  throughout  its  exist- 
ence. Parental  rights  should  be  protected  from  government  intrusion  at  the  same 
high  level  as  these  other  fundamental  freedoms. 

To  hold  parental  liberty  against  government  intrusion  at  this  high  level  of  esteem 
and  protection  is  not  a  novel  concept.  In  fact,  the  most  significant  difference  be- 
tween the  PRRA  and  the  RPRA  is  the  fact  that  the  Supreme  Court  has  upheld  pa- 
rental rights  to  be  a  fundamental  freedom.  Unlike  the  RFRA,  we  are  not  trying  to 
reverse  a  Supreme  Court  decision. 

Any  legitimate  reading  of  Meyer  v.  Nebraska,  262  U.S.  390  (1923);  Pierce  v.  Soci- 
ety of  Sisters,  268  U.S.  510  (1925);  and  Wisconsin  v.  Yoder,  406  U.S.  205  (1972); 
leads  to  the  conclusion  that  the  right  of  parents  to  direct  the  upbringing  of  their 
children  is  a  fundamental  constitutional  right. 

In  Parham  v.  J.R.,  442  U.S.  584  (1979),  the  Supreme  Court  gave  an  extremely 
strong  endorsement  of  parental  authority  to  control  the  important  decisions  which 
concern  their  minor  children.  In  that  case,  Chief  Justice  Burger  wrote  for  the  major- 
ity: 

Our  jurisprudence  historically  has  reflected  Western  civilization  concepts 
of  the  family  as  a  Unit  with  broad  parental  authority  over  minor  children. 
Our  cases  have  consistently  followed  that  course;  our  constitutional  system 
long  ago  rejected  any  notion  that  a  child  is  "the  mere  creature  of  the  States 
and,  on  the  contrary,  asserted  that  parents  generally  shave  the  right,  cou- 
pled with  the  high  duty,  to  recognize  and  prepare  [their  children]  for  addi- 
tional obligations."  Pierce  v.  Society  of  Sisters,  268  U.S.  510,  53S  (1925)  .  .  . 
[other  citations  omitted].  .  .  .  The  law's  concept  of  the  family  rests  on 
a  presumption  that  parents  possess  what  a  child  lacks  in  maturity,  experi- 
ence, and  capacity  for  judgment  required  for  making  life's  difficult  deci- 
sions. More  important,  historically  it  has  been  recognized  that  natural 
bonds  of  affection  lead  parents  to  act  in  the  best  interests  of  their  children. 
1  W.  Blackstone,  Commentaries  447;  2  J.  Kent,  Commentaries  on  American 
Law  190. 
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Despite  this  ringing  endorsement  from  the  Supreme  Court,  lower  courts  are  a  lit- 
tle more  mechanistic.  They  will  search  this  passage  and  say,  "Well,  yes,  the  Su- 
preme Court  said  parental  rights  are  very  important,  but  they  did  not  use  the  magi- 
cal phrase  'fundamental  rights.'"  Simply  put,  the  Supreme  Court  has  failed  to  use 
explicit  enough  language,  and  has  failed  to  take  enough  parental  liberty  cases  in 
the  past  twentv  years.  Lower  state  and  federal  courts,  and  the  countless  government 
agencies  just  don't  seem  to  understand  that  parental  rights  should  be  accorded  this 
high  level  of  legal  protection. 

Religious  liberty  was  undermined  by  a  single  stroke  of  a  Supreme  Court  guillotine 
in  Employment  Division,  Department  of  Human  Resources  of  Oregon  v.  Smith,  494 
U.S.  872  (1990).  Parental  liberty  is  dying  from  the  cuts  of  a  thousand  switch  blades. 
Congress  responded  to  its  constitutional  duty  to  protect  the  liberties  of  Americans 
with  the  Religious  Freedom  Restoration  Act.  We  earnestly  urge  that  this  body  do 
the  same  thing  to  protect  parental  liberty  against  government  intrusion. 

There  is  no  question  that  parental  liberties  are  being  undermined  because  lower 
courts  and  numerous  government  agencies  steadfastly  refuse  to  employ  the  correct 
legal  standard  in  evaluating  a  claim  of  parental  liberty  against  a  governmental  in- 
trusion. 

In  1980,  the  Supreme  Court  of  Washington  issued  perhaps  the  most  infamous  de- 
cision in  the  historv  of  American  parental  rights.  In  the  case  of  In  re  Shiela  Marie 
Sumey,  94  Wash.  2d  757,  621  P.2d  108  (1980 1,1  parents  lost  custody  of  their  young 
teen-aged  daughter  to  the  state.  What  had  they  done  wrong?  They  tried  to  stop  their 
daughter  from  using  drugs  and  stop  engaging  in  premarital  sexual  activity.  Their 
rules  were  reasonable,  and  their  methods  of  enforcing  those  rules  were  also  reason- 
able. 

However,  when  they  had  difficulty  getting  their  daughter  to  obey,  the  parents 
asked  the  state  for  assistance.  Rather  than  telling  this  girl  she  was  required  to  fol- 
low her  parents'  instructions,  the  State  of  Washington  took  this  girl  from  her  par- 
ents. The  grief  that  ensued  for  both  parent  and  child  is  incalculable. 

Shiela  Marie  Sumey  is  now  in  her  thirties.  She  is  supporting  this  legislation  be- 
cause she  knows  that  her  life  has  had  substantially  greater  difficulties  because  the 
courts  in  Washington  state  sided  with  government  agencies  and  against  her  par- 
ents. 

The  dissent  in  Sumey  makes  it  clear  that  the  majority  reached  the  wrong  conclu- 
sion because  a  failure  to  employ  the  fundamental  rights  standard.  If  the  PRRA  law 
had  been  on  the  books  in  1980,  in  all  likelihood  Shiela  Marie  would  have  been  di- 
rected back  to  her  parents  instead  of  to  the  street. 

After  the  Sumey  case  came  down,  I  personally  handled  another  case  in  Oak  Har- 
bor, Washington,  where  a  child  was  removed  from  his  mother  because  he  didn't 
want  to  go  to  church  on  Sunday  night  and  Wednesday  night.  He  was  willing  to  go 
to  church  Sunday  morning.  The  social  workers  took  the  position  that  three  church 
services  a  week  was  too  much.  Unfortunately,  the  court  sided  with  the  social  work- 
ers not  the  parents. 

In  1993.  the  Supreme  Court  of  Michigan  considered  two  home  schooling  cases 
which  were  consolidated  for  oral  arguments.  I  argued  both  cases  before  that  court. 
There  were  two  families  who  claimed  that  the  Michigan  law  which  required  all 
teachers  to  be  certified  was  an  unconstitutional  infringement  on  their  rights. 

One  familiar,  the  DeJonges,  are  a  Christian  family  who  home  schooled  their  chil- 
dren for  religious  reasons.  In  their  case,  the  Supreme  Court  of  Michigan  used  the 
fundamental  rights  test  and  concluded  that  the  statute  was  unconstitutional  be- 
cause it  violated  the  principles  of  religious  freedom  when  combined  with  parental 
rights.  People  of  the  State  of  Michigan  v.  DeJonge,  501  N.W.2d  127  (Mich.  1993). 
However,  the  second  family,  the  Bennett  family,  was  home  schooling  for  nonreli- 

fious  reasons.  For  that  family  I  argued  that  their  right  as  parents  to  direct  the  up- 
ringing  of  their  children  was  also  a  fundamental  right.  The  Bennett  opinion  was 
issued  the  same  day  as  DeJonge.  But  in  this  second  case,  the  parents  lost  their  con- 
stitutional claims  because  the  Court  said  that  the  fundamental  rights  analysis  did 
not  apply  to  a  parental  rights  claim  standing  alone  without  a  religious  component. 
People  v.  Bennett,  501  N.W.2d  106  (Mich.  993 ).2 

I  try  to  be  a  thorough  lawyer.  Accordingly,  I  also  raised  some  procedural  questions 
concerning  the  Bennetts'  criminal  convictions  for  home  schooling  as  well.  We  won 
on  those  technical  procedural  grounds. 

But  the  bottom  line  is  that  once  those  procedural  matters  are  cured,  secular  fami- 
lies may  be  criminally  prosecuted  for  home  schooling  in  Michigan.  Religious  parents 
may  not.  We  believe  that  parental  liberties  should  be  fundamental  so  that  all  par- 


'Copy  attached  as  Exhibit  1. 

2  Copies  of  both  cases  are  attached  as  Exhibit  2. 
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ents  have  equal  rights  to  home  school,  choose  private  schools,  or  choose  public 
schools.  This  bill  will  ensure  that  all  patents  enjoy  this  right  on  an  equal  and  high 
level. 

Two  cases  I  am  currently  involved  in  demonstrate  that  not  just  courts,  but  lower 
level  officials  as  well  need  to  understand  that  parents  have  fundamental  rights 
when  it  comes  to  government  intrusions  into  their  life. 

Last  week,  I  attended  depositions  in  a  case  we  have  pending  in  federal  court  in 
California.  In  this  case,  social  workers  investigated  a  family  for  alleged  abuse.  What 
had  they  done  wrong?  Only  three  items  appear  on  the  intake  report:  a  person  told 
a  neighbor  and  that  neighbor  told  the  social  services  agency  that  a  child's  voice  was 
heard  in  the  night  yelling,  "no,  daddy,  no."  The  other  two  facts  listed  under  "risk 
factors"  was  that  this  family  home  schooled  and  was  very  religious.3 

The  social  worker  had  been  shown  the  children  by  their  mother  at  the  door.  The 
social  worker  concluded  that  they  did  not  appear  to  be  abused.  Despite  that  observa- 
tion, and  without  a  warrant,  she  and  a  police  officer  entered  the  home  with  threats 
of  breaking  down  the  door.  The  social  worker  proceeded  to  demand  a  strip  search 
of  the  children.  One  child  was  strip  searched.  The  social  worker  gave  up  searching 
the  others  after  she  found  nothing. 

In  their  depositions,  the  police  officer  and  social  worker  both  testified  that  they 
always  enter  a  parent's  home  and  they  never  get  a  warrant.  They  care  so  little 
about  parental  rights  that  they  threaten  force  and  simply  go  in  and  do  what  they 
like — including  strip  searches. 

Last  week,  we  became  involved  in  a  bizarre  abuse  of  parents  by  the  government 
in  Pittsylvania  County,  Virginia. 

A  family  refused  to  allow  a  warrantless  entry  into  their  home  by  a  social  services 
worker.  Consequently,  the  social  worker  went  to  the  court  clerk,  who  issued  a  sub- 
poena demanding  that  the  parents  bring  their  children  into  to  talk  with  the  social 
worker. 

There  was  a  glaring  problem  with  the  subpoena.4  No  case  had  been  filed.  The  so- 
cial workers  and  court  clerk  cared  so  little  about  parental  rights,  that  they  issued 
bogus  subpoenas  for  non-existent  cases.  And  when  challenged,  they  simply  said, 
That  is  our  practice  for  noncooperative  parents." 

If  this  legislation  is  passed,  social  workers  will  still  be  allowed  to  conduct  inves- 
tigations— but  practices  like  warrantless  searches,  threats  of  force,  and  bogus  sub- 
poenas will  have  to  stop.  Right  now,  parental  rights  are  treated  as  inconsequential 
by  such  agencies.  Government  agencies  need  to  learn  that  parental  rights  are  in- 
deed fundamental. 

Attached  to  my  testimony  you  will  find  excerpts  from  four  briefs  filed  by  high- 
ranking  government  lawyer  in  cases  I  am  handling  and  have  handled  in  the  past. 
In  each  of  these  cases,  the  government  agency  came  to  court  and  argued  that  the 
right  of  parents  to  direct  the  upbringing  of  their  children  is  a  second  tier  right,  and 
is  not  a  fundamental  right.  The  Attorney  General  of  Michigan,5  the  Attorney  Gen- 
eral of  South  Carolina,6  the  Attorney  General  of  Tennessee,7  and  the  United  States 
Attorney  for  the  District  of  Columbia  8  have  all  argued  that  parents'  rights  claims 
should  be  evaluated  under  the  lower  tier  of  constitutional  protection. 

Incidently,  the  case  involving  the  U.S.  Attorney  here  in  the  District  is  a  suit  we 
have  filed  against  the  Secretary  of  Defense  for  excluding  home  schoolers  from  the 
military.  Their  enlistment  policy  is  supposedly  based  on  attrition  rates.  However 
home  schoolers  have  better  attrition  rates  than  all  but  one  of  ten  other  educational 
subgroups  and  slightly  better  attrition  rates  than  public  school  graduates.9  Nonethe- 
less, the  United  States  Military  assigns  home  schoolers  to  a  lower  tier  for  admis- 
sion, blocking  most  home  school  applicants  from  the  military.  When  we  challenged 
this,  the  Secretary  of  Defense  has  replied,  in  effect,  "our  policy  of  denying  entry  to 
children  whose  parents  have  chosen  home  schooling  is  not  a  violation  of  parents' 
rights." 

Government  lawyers,  government  agencies,  courts,  and  the  United  States  Military 
all  need  to  know  that  this  nation  believes  that  parents'  rights  are  fundamental. 
They  need  to  know  that  parents  whose  rights  are  threatened  by  governmental  intru- 
sions will  receive  the  highest  level  of  legal  protection,  not  some  second  tier,  lower 


3  Copies  of  the  social  workers'  intake  report  is  attached  as  Exhibit  3. 

4  A  copy  of  the  subpoena  is  attached  as  Exhibit  4. 

5  A  copy  of  the  relevant  portion  of  the  brief  is  filed  as  Exhibit  5. 

6  A  copy  of  the  relevant  portion  of  the  brief  is  attached  as  Exhibit  6. 

7  A  copy  of  the  relevant  portion  of  the  brief  is  attached  as  Exhibit  7. 

8  A  copy  of  the  relevant  portion  of  the  brief  has  been  attached  as  Exhibit  8. 

9  A  copy  of  the  home  school  attrition  rates  is  attached  as  Exhibit  9. 
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level  of  protection.  They  need  to  know  that  the  government  cannot  run  over  those 
parents  and  decide  for  itself  how  children  should  be  raised. 

I  would  like  to  say  a  final  word  about  federalism.  I  am  a  staunch  believer  in  the 
Tenth  Amendment.  I  believe  that  Congress  should  only  do  those  things  that  are  ex- 
plicitly authorized  in  the  Constitution.  I  am  not  a  fan  of  implied  congressional 
power. 

But  I  believe  that  Congress  has  a  solemn  obligation  to  do  its  utmost  to  discharge 
all  of  its  explicit  constitutional  duties.  One  of  those  duties,  pursuant  to  section  five 
of  the  Fourteenth  Amendment,  is  to  protect  the  rights  of  American  citizens  when 
state  governments  diminish  or  violate  those  rights.  The  right  of  parents  to  direct 
the  upbringing  of  their  children  has  been  grounded  in  the  Fourteenth  Amendment 
for  nearly  seventy-five  years. 

I  believe  that  the  Supreme  Court  was  absolutely  correct  in  saying  that  it  was  a 
violation  of  the  Fourteenth  Amendment  of  the  United  States  Constitution  for  the 
State  of  Oregon  to  ban  private  education  in  the  1920s.  Pierce  v.  Society  of  Sisters, 
268  U.S.  510  ( 1925)  was  correctly  decided. 

I  would  submit  that  if  the  Supreme  Court  correctly  discharged  its  duties  as  a 
branch  of  the  federal  government  to  protect  the  rights  of  American  parents  when 
a  state  went  too  far,  this  Congress  has  a  co-equal  duty  to  protect  the  constitutional 
liberties  of  American  parents. 

State  courts,  state  agencies,  lower  courts,  bureaucrats,  and  lawyers  are  diminish- 
ing the  rights  of  American  parents.  This  bill  does  not  create  any  federal  programs. 
It  does  not  spend  a  dime  of  taxpayer  money.  It  does  not  create  a  single  administra- 
tive position.  It  simply  sets  a  legal  standard.  Adoption  of  this  bill  will  indicate  that 
this  Congress  believes  that  parents  rights  are  fundamental  nothing  more,  nothing 
less. 

It  is  on  the  basis  of  this  principle  that  this  legislation  has  been  drafted,  and  we 
respectfully  submit  that  the  Parental  Rights  and  Responsibilities  Act  deserves  wide 
support  and  rapid  approval. 
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EXHIBIT   1 

Copr.  (C)  West  1995  No  claim  to  orig.  U.S.  govt,  works 

621  P. 2d  108 

(Cite  as:  94  Wash.2d  757,   621  P. 2d  108) 

In  re  the  Welfare  of  Sheila  Marie  SUMEY,  A  Minor  Child. 
No.  46600. 
Supreme  Court  of  Washington,  En  Banc. 
Dec.  4,  1980. 
Juvenile  petitioned  for  alternative  residential  placement.    The  Superior  Court,  Pierce 
County,  Donald  H.  Thompson,  J.,  approved  petition  and  ordered  juvenile  to  be  placed  in 
nonsecure   licensed  facility.      Parents  appealed,  challenging  constitutionality  of  alternative 
placement  procedure,  and  Division  Two  of  Court  of  Appeals  certified  appeal  to  Supreme  Court. 
The  Supreme  Court,  Utter,  C.  J.,  held  that  interests  of  state  and  child  supporting  the  alternative 
residential  placement  procedure  were  sufficient  to  justify  relatively  minor  degree  of  intrusion 
upon  parents'  constitutional  rights  to  care,  custody  and  companionship  of  the  child. 
Affirmed. 

Brachtenbach,  J.,  dissented  and  filed  an  opinion  in  which  Rosellini  and  Hicks,  JJ., 
joined. 

[1]  CONSTITUTIONAL  LAW  k255(4) 

92k255(4) 

Liberty  and  privacy  protections  of  due  process  clause  establish  parental  constitutional  right  to 

care,  custody,  and  companionship  of  child.  U.S.C.A.Const.  Amend.  14. 

[1]  CONSTITUTIONAL  LAW  k274(5) 

92k274(5) 

Liberty  and  privacy  protections  of  due  process  clause  establish  parental  constitutional  right  to 

care,  custody,  and  companionship  of  child.  U.S.C.A.Const.  Amend.  14. 

[1]  PARENT  AND  CHILD  k2(l) 

285k2(l) 

Liberty  and  privacy  protections  of  due  process  clause  establish  parental  constitutional  right  to 

care,  custody,  and  companionship  of  child.  U.S.C.A.Const.  Amend.  14. 

[2]  INFANTS  kl54.1 

211kl54.1 

Formerly  211kl54 

In  assessing  constitutionality  of  procedure  which  infringes  upon  parents'  right  to  care,  custody, 

and  companionship  of  their  children,  it  is  necessary  to  ascertain  proper  balance  between  parents' 

constitutional  rights  and  state's  constitutionally  protected  parens  patriae  interest  in  protecting  best 

interests  of  child. 

[3]  INFANTS  k  154.1 

211kl54.1 

Formerly  211kl54 

The  interests  of  state  and  child  in  safeguarding  mental  and  emotional  health  of  child  by  removing 
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him  or  her  from  situation  of  family  conflict  that  is  so  extreme  that  parents  and  child  are  unable 
to  live  together  even  with  aid  of  counseling  are  sufficient  to  justify  relatively  minor  degree  of 
intrusion  upon  parents'  constitutional  rights  to  care,  custody,  and  companionship  of  their 
children  occasioned  by  temporary  placement  outside  the  home,  to  end  as  soon  as  family  conflict 
has  been  resolved  through  rehabilitative  social  services,  and  which  could  not  serve  as  foundation 
for  subsequent  termination  of  parental  rights.  U.S.C.A.Const.  Amend.  14;  West's  RCWA 
13.32.040  (Repealed). 

•758  **108  David  D.  Gordon.  Gig  Harbor,  for  appellant. 

KathrynGuykema,  Donald  F.  Herron,  Pierce  County  Prosecutor,  Thomas  D.  Dinwiddie, 
Deputy  Pros.  Atty.,  Tacoma,  for  petitioners. 

Harry  F.  Reinert,  Slade  Gorton,  Atty.  Gen.,  Lawrence  C.  Waiters,  Asst.  Aery.  Gen., 
Seattle,  for  amicus  curiae. 

UTTER,  Chief  Judge. 

This  appeal  was  certified  to  this  court  by  Division  Two  of  the  Court  of  Appeals  to 
determine  whether  the  residential  placement  procedures  of  RCW  13.32  violate  due  process  by 
authorizing  placement  of  a  minor  without  a  prior  finding  of  parental  unfitness. 

Sheila  Marie  Sutney,  the  petitioner  at  trial,  is  the  daughter  of  appellants  Rolin  and  Laura 
Sumey.  At  the  time  of  trial  in  August  1978,  Sheila  was  15  years  old.  In  the  years  preceding 
the  initiation  of  this  action,  a  number  of  problems  had  developed  between  Sheila  and  her  parents. 
The  parents  set  several  rules  for  Sheila's  conduct,  which  she  did  not  always  follow.  On  a 
number  of  occasions.  Sheila  ran  "759  away  from  home.  Extensive  family  counseling  was 
attempted,  but  was  not  successful. 

In  early  June  1978,  there  was  again  conflict  in  the  home  and  Mrs.  Sumey  began  to 
believe  that  Sheila  would  once  again  run  away  from  home.  On  June  17,  Mrs.  Sumey  **109 
called  the  police  to  prevent  Sheila  from  running  away.  The  police  placed  Sheila  in  a  receiving 
home  on  that  day.  The  Department  of  Social  and  Health  Services  (DSHS)  began  to  provide 
crisis  intervention  services  to  the  family  and  on  June  20,  Mrs.  Sumey  signed  a  consent  form 
stating  that  Sheila  should  be  in  receiving  care. 

The  DSHS  crisis  intervention  services  did  not  succeed  in  reconciling  the  differences 
between  Sheila  and  her  parents.  The  DSHS  staff  concluded  that  Sheila  could  not  be  returned 
home  at  that  time,  and  she  remained  in  receiving  care.  On  July  15,  Sheila  filed  a  petition  for 
alternative  residential  placement  with  the  Pierce  County  Juvenile  Court,  pursuant  to  RCW 
13.32.020.  A  hearing  on  the  petition  was  held,  and  the  juvenile  court  concluded  that:  the  family 
was  in  conflict;  prior  counseling  and  crisis  intervention  had  failed  to  remedy  that  conflict;  the 
conflict  could  not  be  remedied  by  continued  placement  in  the  home;  and  the  reasons  for  the 
alternative  residential  placement  were  not  capricious.  The  court  approved  the  petition  for 
alternative  residential  placement  and  ordered  that  Sheila  be  placed  in  a  nonsecure  licensed 
facility.  The  court  provided  for  rights  of  visitation  for  Mr.  and  Mrs.  Sumey.  The  case  was  set 
for  review  in  6  months  to  determine  what  had  been  accomplished  in  resolving  the  conflict  and 
reuniting  the  family. 

Mr.  and  Mrs.  Sumey  appealed  the  juvenile  court  order  and  challenged  the 
constitutionality  of  RCW  13.32,  the  statutory  authority  for  the  order  or  alternative  residential 
placement.    Division  Two  of  the  Court  of  Appeals  certified  the  appeal  to  this  court. 

RCW  13.32  was  enacted  in  the  1977  legislative  session  and  has  since  been  repealed  and 
replaced  by  RCW  13.32A.    Laws  of  1979.  ch.  155.    The  challenged  statutes  in  RCW  13.32 
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were  pan  of  the  Basic  Juvenile  Court  Act  of  1977,  *760  which  established  different  procedures 
for  dealing  with  three  classes  of  children:  (1)  Children  who  are  "runaways''  and  who  have 
conflict  in  their  family  relationship  (RCW  13.30,  13.32,  74.13);  (2)  Children  who  are  abused, 
neglected,  or  abandoned  by  their  parents  (RCW  13.34);  and  (3)  Children  who  commit  crimes 
(RCW  13.40). 

Under  RCW  13.30.020,  a  child  may  be  taken  into  limited  custody  when  the  parents 
report  the  child  as  a  runaway  or  when  a  law  enforcement  officer  believes  that  the  child  is  in 
circumstances  which  constitute  imminent  and  substantial  danger  to  the  child's  physical  safetv. 
Once  a  child  has  been  taken  into  limited  custody,  DSHS  must  offer  crisis  intervention  services 
to  the  family.  RCW  74.13.031(4).  The  statutes  specify  that  DSHS  must  pursue  a  primary  goal 
of  attempting  to  reconcile  the  differences  between  parents  and  child,  and  effect  the  child's  return 
to  the  family  home.  RCW  74.13.031(4).  If  a  reconciliation  cannot  be  achieved,  then  DSHS 
must  find  a  living  situation  for  the  child  that  is  agreeable  to  both  parents  and  child.  RCW 
74.13.031(4). 

If  either  the  parents  or  the  child  do  not  agree  with  the  current  placement,  then  they  or 
the  child  can  petition  the  juvenile  court  under  RCW  13.32  for  an  alternative  residential 
placement.  RCW  13.32.020,  74.13.031(4).  The  set  of  statutes  challenged  in  this  case,  RCW 
13.32,  govern  the  juvenile  court  procedures  for  alternative  residential  placements.  RCW 
13.32.020  confers  upon  the  juvenile  court  a  "special  jurisdiction  to  approve  or  disapprove 
alternative  residential  placement  or  its  continuation. "  The  procedures  that  must  be  followed  in 
a  juvenile  court  hearing  on  a  petition  for  alternative  residential  placement  are  set  forth  in  RCW 
13. 32.030-. 040.  At  the  conclusion  of  a  hearing,  the  juvenile  court  can  place  the  child  outside 
the  parental  home  if  it  finds  by  a  preponderance  of  the  evidence  that  the  petition  is  not  capricious 
and  that  "there  is  a  conflict  between  the  parent  and  the  child  that  cannot  be  remedied  by 
counseling,  crisis  intervention,  or  continued  placement  in  the  parental  home."  RCW  13.32.040. 
If  the  court  does  order  *761  residential  placement,  then  the  placement  is  only  temporary  and  a 
review  hearing  must  be  held  every  6  months  to  approve  or  disapprove  the  continuation  of  the 
placement.  RCW  13.32.050.  Throughout  the  6-month  period  that  the  child  is  in  the  placement, 
DSHS  must  provide  **110  appropriate  interim  services  to  the  child  and  family  (RCW  13.32.050) 
with  the  ultimate  goal  of  reuniting  the  child  and  parents  (RCW  74.13.020). 

RCW  13.32  thus  establishes  a  means  for  providing  social  services  to  the  family  and 
nurturing  the  parent-child  bond  in  a  situation  in  which  the  family  conflict,  although  extremely 
serious,  has  not  as  yet  resulted  in  parental  abuse,  neglect,  or  abandonment  of  the  child.  The  use 
of  the  RCW  13.32  procedure  is  predicated  on  the  existence  of  family  conflict  of  sufficient 
magnitude  that  the  parents  and  child  are  unable  to  live  in  the  same  home  even  with  the  assistance 
of  counseling  or  other  rehabilitative  social  services.  RCW  13.32.040.  The  procedure  is  founded 
upon  a  fundamental  policy  of  preserving  the  relationship  between  parents  and  children.  The 
legislature  has  specifically  "declare(d)  that  the  family  unit  is  a  fundamental  resource  of  American 
life  which  should  be  nurtured"  and  that  accordingly,  "the  family  unit  should  remain  intact  in  the 
absence  of  compelling  evidence  to  the  contrary."  RCW  13.34.020.  The  RCW  13.32  procedure 
furthers  these  goals  by  requiring  the  employment  of  all  feasible  measures  such  as  counseling  and 
rehabilitative  social  services  prior  to  removing  the  child  from  the  home,  and  requiring  the 
continuation  of  efforts  to  unite  the  family  after  the  child  has  been  removed  from  the  home. 
RCW  13.32.040,  13.32.050. 

Appellants  Mr.  and  Mrs.  Sumey  contend  that  RCW  13.32  violates  due  process  in  that 
it  authorizes  residential  placement  of  a  child  outside  the  parental  home  even  though  the  parents 
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have  not  been  found  to  be  unfit.  Appellants  argue  that  the  constitutional  right  to  care,  custody 
and  companionship  of  one's  child  requires  that  parents  retain  custody  of  their  children  until  the 
parents  have  been  found  to  be  unfit. 

•762  (1)  The  liberty  and  privacy  protections  of  the  due  process  clause  of  the  Fourteenth 
Amendment  establish  a  parental  constitutional  right  to  the  care,  custody,  and  companionship  of 
the  child.  See,  e.  g.,  Stanley  v.  Illinois,  405  U.S.  645,  651.  92  S.Ct.  1208,  1212,  31  L.Ed.2d 
551  (1972);  Meyer  v.  Nebraska,  262  U.S.  390,  399,  43  S.Ct.  625,  626.  67  L.Ed.  1042  (1923); 
In  re  Myricks,  85  Wash.2d  252,  253-54,  533  P.2d  841  (1975).  This  constitutionally  protected 
interest  of  parents  has  been  described  as  a  "sacred  right"  (Moore  v.  Burdman,  84  Wash.2d  408, 
411,  526  P. 2d  893  (1974)),  which  is  "  'more  precious  ...  than  the  right  of  life  itself.'  "  In  re 
Myricks,  supra  at  254,  533  P. 2d  841. 

(2)  The  parents'  constitutional  rights,  however,  do  not  afford  an  absolute  protection 
against  State  interference  with  the  family  relationship.  Although  "(h)istorically,  the  natural 
parent's  right  to  custody  of  a  child  ...  (was  considered  to  be)  absolute,  barring  a  showing  of 
unfitness  ...  (g)rowing  concern  for  the  welfare  of  the  child  and  the  disappearance  of  the  concept 
of  the  child  as  property  has  led  to  a  gradual  modification  in  judicial  attitude."  In  re  Becker,  87 
Wash.2d  470,  477,  553  P.2d  1339  (1976).  It  is  now  well  established  that  when  parental  actions 
or  decisions  seriously  conflict  with  the  physical  or  mental  health  of  the  child,  the  State  has  a 
parens  patriae  right  and  responsibility  to  intervene  to  protect  the  child.  See  Parham  v.  J.  R., 
442  U.S.  584,  603,  99  S.Ct.  2493,  2504,  61  L.Ed.2d  101.  119  (1979);  Wisconsin  v.  Yoder. 
406  U.S.  205,  230,  233-34,  92  S.Ct.  1526,  1542,  32  L.Ed.2d  15  (1972).  As  we  observed  in 
State  v.  Koome,  84  Wash.2d  901.  907,  530  P.2d  260  (1975).  Although  the  family  structure  is 
a  fundamental  institution  of  our  society,  and  parental  prerogatives  are  entitled  to  considerable 
legal  deference  . . .  they  are  not  absolute  and  must  yield  to  fundamental  rights  of  the  child  or 
important  interests  of  the  State.  See  also,  e.  g..  In  re  Tarango,  23  Wash.App.  126,  129-30,  595 
P.2d  552  (1979),  review  denied,  92  Wash.2d  1022  (1979).  Thus,  in  assessing  the 
constitutionality  of  a  procedure  which  infringes  upon  parents'  rights  to  the  care,  custody,  *763 
and  companionship  of  their  children,  it  is  necessary  to  ascertain  the  proper  balance  between  the 
parents'  constitutional  rights  and  the  State's  constitutionally  protected  parens  patriae  interest  in 
protecting  the  best  interests  of  the  child. 

**111  The  central  question  in  this  case,  therefore,  is  whether  the  interests  of  the  State 
and  child  which  underlie  the  RCW  13 .32  procedure  justify  the  degree  of  abridgement  of  parental 
constitutional  rights  which  stems  from  an  RCW  13.32  residential  placement. 

In  proceedings  for  child  neglect,  abuse,  or  abandonment,  where  the  potential  consequence 
is  termination  of  parental  rights  on  a  temporary  or  permanent  basis,  the  ultimate  nature  of  the 
abridgement  of  parental  constitutional  rights  necessitates  an  extremely  substantial  justification. 
Thus,  a  parent's  constitutional  rights  to  care,  custody  and  companionship  of  the  child  can  only 
be  terminated  if  the  evidence  shows  that  the  child  has  suffered  or  is  likely  to  suffer  physical. 
mental  or  emotional  harm  as  a  result  of  the  parents'  conduct.  See  Roe  v.  Conn,  417  F.Supp. 
769,  779-80  (M.D.Ala.  1976)  (3-judge  court);  Alsager  v.  District  Court,  406  F.Supp.  10,  26 
(S.D.Iowa  1975)  affd.  545  F.2d  1137  (8th  Cir.  1976).  In  re  Tarango,  supra  at  129-30.  595 
P. 2d  552.  However,  a  residential  placement  under  RCW  13.32  does  not  infringe  upon  parental 
rights  as  severely  as  does  a  dependency  adjudication  or  termination  of  parental  rights  under 
RCW  13.34.  An  adjudication  of  dependency  (on  grounds  such  as  parental  abuse,  neglect,  or 
abandonment)  can  result  in  placement  of  the  child  in  a  foster  home  and  transfer  of  certain  legal 
rights  and  duties  to  the  foster  parents  (see  RCW  13.34.130;  JuCR  3.8(e)),  and  can  ultimately 
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result  in  full  termination  of  parental  rights  if  the  parents  do  not  correct  the  behavior  which  led 
to  the  finding  of  dependency.  RCW  13.34.180;  JuCR  3.4(c).  In  contrast,  a  residential 
placement  under  RCW  13.32  does  not  result  in  the  transfer  of  any  legal  rights  and  duties  to  the 
custodians  of  the  child  and  such  a  placement  cannot  serve  as  a  basis  for  a  subsequent  termination 
of  parental  rights.  The  full  termination  of  parental  *764  rights  under  RCW  13.34  is  certainly 
more  severe  than  an  RCW  13.32  placement,  for  the  termination  severs  "all  rights,  powers, 
privileges,  immunities,  duties,  and  obligations,  including  any  rights  to  custody,  control, 
visitation,  or  support  existing  between  the  child  and  parent."    RCW  13.34.200. 

Under  RCW  13.32,  the  basis  for  the  limited  degree  of  State  infringement  upon  parental 
rights  is  the  existence  of  "a  conflict  between  the  parent  and  child  that  cannot  be  remedied  by 
counseling,  crisis  intervention,  or  continued  placement  in  the  parental  home."  RCW  13.32.040. 
Thus,  a  minor  can  be  temporarily  removed  from  the  parental  home  pursuant  to  RCW  13.32  only 
if  the  family  is  experiencing  such  severe  conflict  that  temporary  removal  is  the  only  feasible 
means  for  providing  assistance  to  the  family.  In  every  case  in  which  RCW  13.32  residential 
placement  is  ordered,  the  trial  court  must  specifically  find,  as  did  the  court  in  this  case,  that  the 
currently  existing  family  conflict  is  so  extreme  that  it  cannot  be  remedied  by  less  restrictive 
alternatives  such  as  counseling  or  crisis  intervention  services.    RCW  13.32.040. 

It  must  be  determined,  therefore,  whether  the  RCW  13.32  basis  for  a  limited 
infringement  upon  parental  rights  represents  a  constitutionally  adequate  balance  between  the 
rights  and  interests  of  the  parents,  child,  and  State.  Cf.  State  v.  Koome,  supra,  at  907-08,  530 
P. 2d  260;  cf.  also  Parham  v.  J.  R.,  supra,  442  U.S.  at  601,  99  S.Ct.  at  2504,  61  L.Ed. 2d  at 
117-21.  On  one  side  of  the  balance  is  the  parent's  constitutional  right  to  care,  custody  and 
companionship  of  the  child.  On  the  other  side  is  the  State's  constitutionally  protected  parens 
patriae  interest  in  protecting  the  physical  and  mental  health  of  the  child.  The  RCW  13.32 
process  enables  the  State  to  safeguard  the  mental  and  emotional  health  of  the  child  by  removing 
him  or  her  from  a  situation  of  family  conflict  that  is  so  extreme  that  the  parents  and  child  are 
unable  to  live  together  even  with  the  aid  of  counseling.  The  procedure  also  allows  the  State  to 
protect  the  physical  health  of  children  like  the  minor  in  the  present  case,  who  are  driven  by  the 
family  conflict  to  run  away  *765  from  home  and  expose  themselves  to  the  physical  dangers  that 
attend  running  away.  The  State  also  has  an  interest  in  employing  the  RCW  13.32  procedure  to 
end  family  problems  •*112  and  strengthen  parent-child  relationships.  The  legislature  has 
declared  that  "the  family  unit  is  a  fundamental  resource  of  American  life  which  should  be 
nurtured."  RCW  13.34.020.  The  RCW  13.32  residential  placement  procedure  enables  the  State 
to  resolve  family  conflict  and  nurture  the  family  unit  before  the  problems  are  so  severe  as  to 
require  the  drastic  step  of  terminating  parental  rights  on  a  temporary  or  permanent  basis. 

(3)  The  interests  of  the  State  and  child  supporting  the  RCW  13.32  procedure  are 
sufficient  to  justify  the  degree  of  intrusion  upon  parents'  constitutional  rights.  The  interests  of 
the  State  and  child  which  have  been  identified  are  extremely  weighty  for  they  concern  the 
welfare  and  best  interests  of  the  child  as  well  as  the  strengthening  of  the  family  unit.  The 
degree  of  intrusion  upon  the  parents'  rights  is  relatively  minor  in  that  the  parents  retain  custody 
over  the  child,  the  placement  outside  the  home  is  designed  to  be  temporary  and  to  end  as  soon 
as  the  family  conflict  has  been  resolved  through  rehabilitative  social  services,  and  the  temporary 
placement  outside  the  home  cannot  serve  as  the  foundation  for  a  subsequent  termination  of 
parental  rights.  Moreover,  the  RCW  13.32  procedure  can  only  be  invoked  if  there  has  already 
been  conflict  between  the  parents  and  child  and  it  has  been  determined  that  this  conflict  cannot 
be  resolved  by  less  restrictive  alternatives  such  as  counseling  or  crisis  intervention  services.  On 
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balance,  the  substantial  interests  of  the  State  and  child  are  sufficient  to  justify  the  limited 
infringement  upon  the  parents'  rights. 

Accordingly,  it  must  be  concluded  that  appellants'  due  process  challenge  to  RCW  13.32 
is  without  merit.    The  ruling  of  the  trial  court  is  affirmed. 

STAFFORD.  HOROWITZ,  DOLLIVER  and  WILLIAMS.  JJ.,  and  HOPP,  J.  Pro  Tern., 
concur. 

•766  BRACHTENBACH.  Judge  (dissenting). 

The  majority  sanctions  a  serious  intrusion  into  the  fundamental,  constitutionally  protected, 
parent-child  relationship.  In  so  doing,  the  majority  approves  a  statute  which  is  fatally  defective 
because  it  lacks  sufficient  criteria  to  justify  such  trammeling  of  parental  rights.  If  the  record  in 
this  case  justifies  removal  of  a  child  from  the  family  home,  it  means  the  Department  of  Social 
and  Health  Services  and  a  recalcitrant  juvenile  can  cause  a  child  to  be  taken  from  the  home  of 
fit  and  proper  parents  whose  only  "fault"  was  to  try  to  impose  reasonable  behavioral  standards 
upon  their  minor  child. 

The  nature  of  the  constitutionally  protected  parent-child  relationship  has  been  clearly 
articulated  by  the  United  States  Supreme  Court,  this  court  and  other  courts.  In  Stanley  v. 
Illinois.  405  U.S.  645,  651,  92  S.Ct.  1208,  1212,  31  L.Ed.2d  551  (1972),  the  court  stated:  The 
private  interests  here,  that  of  a  man  in  the  children  he  has  sired  and  raised,  undeniably  warrants 
deference  and,  absent  a  powerful  countervailing  interest,  protection.  It  is  plain  that  the  interest 
of  a  parent  in  the  companionship,  care,  custody,  and  management  of  his  or  her  children 
'come(s)  to  (his  Court  with  a  momentum  for  respect  lacking  when  appeal  is  made  to  liberties 
which  derive  merely  from  shifting  economic  arrangements."  Kovacs  v.  Cooper,  336  U.S.  77, 
95  (,  69  S.Ct.  448,  458,  93  L.Ed.  513)  (1949)  (Frankfurter.  J.,  concurring).  The  Court  has 
frequently  emphasized  the  importance  of  the  family.  The  rights  to  conceive  and  to  raise  one's 
children  have  been  deemed  'essential,"  Meyer  v.  Nebraska,  262  U.S.  390,  399,(,  43  S.Ct.  625, 
626,  67  L.Ed.  1042)  (1923).  "basic  civil  rights  of  man,"  Skinner  v.  Oklahoma,  316  U.S.  535. 
541  (62  S.Ct.  1110.  1113,  86  L.Ed.  1655)  (1942),  and  "(r)ights  far  more  precious  ...  than 
property  rights,"  May  v.  Anderson,  345  U.S.  528,  533  (73  S.Ct.  840,  843,  97  L.Ed.  1221) 
(1953).  "It  is  cardinal  with  us  that  the  custody,  care  and  nurture  of  the  child  reside  first  in  the 
parents,  whose  primary  function  and  freedom  include  preparation  for  obligations  the  state  can 
neither  supply  nor  hinder."  Prince  v.  Massachusetts,  321  U.S.  158,  166  (64  S.Ct.  438,  442, 
88  L.Ed.  •*  113  645)  *767  (1944).  The  integrity  of  the  family  unit  has  found  protection  in  the 
Due  Process  Clause  of  the  Fourteenth  Amendment,  Meyer  v.  Nebraska,  supra,  at  399  (,  43 
S.Ct.  at  626),  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment,  Skinner  v.  Oklahoma, 
supra,  at  541  (62  S.Ct.  at  1113).  and  the  Ninth  Amendment,  Griswold  v.  Connecticut,  381  U.S. 
479,  496  (85  S.Cl  1678,  1687,  14  L.Ed.2d  510  (1965)  (Goldberg,  J.,  concurring).  (Italics 
mine.)  The  family  entity  is  the  core  element  upon  which  modem  civilization  is  founded. 
Traditionally,  the  integrity  of  the  family  unit  has  been  zealously  guarded  by  the  courts.  The 
safeguarding  of  familial  bonds  is  an  innate  concomitant  of  the  protective  status  accorded  the 
family  as  a  societal  institution.  (Citations  omitted.)  In  re  Luscier.  84  Wash. 2d  135,  136,  524 
P.2d  906  (1974).  In  re  Myricks,  85  Wash.2d  252,  533  P. 2d  841  (1975),  confirmed  that  the 
fundamental  right  of  parents  to  custody  necessitates  strict  compliance  with  due  process 
requirements  even  in  a  temporary  deprivation  hearing. 

In  ruling  upon  the  right  of  an  indigent  parent  to  assistance  of  counsel  when  the  state 
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attempts  to  declare  a  child  a  temporary  ward  of  the  court,  the  Michigan  Supreme  Court 
observed:  The  interest  of  parent  and  child  in  their  mutual  support  and  society  are  of  basic 
importance  in  our  society  and  their  relationship  occupies  a  basic  position  in  this  society's 
hierarchy  of  values.  Clearly  any  legal  adjustment  of  their  mutual  rights  and  obligations  affects 
a  fundamental  human  relationship.  Reist  v.  Bay  Circuit  Judge,  396  Mich.  326,  341 ,  241  N.  W.2d 
55  (1976).  Because  the  right  to  raise  one's  children  is  fundamental,  any  proceeding  by  the  State 
to  deprive  a  person  of  that  right  must  take  place  under  the  aegis  of  the  equal  protection  and  due 
process  clauses  of  the  Fourteenth  Amendment.  In  the  Matter  of  Appeal  in  Pima  Countv  v. 
Howard,  112  Ariz.  170,  171,  540  P.2d  642  (1975). 

*768  Where  fundamental  rights  are  involved,  state  interference  may  be  justified  only  by 
a  compelling  state  interest  and  such  inference  must  stem  from  legislative  enactments  narrowly 
drawn  to  express  only  the  legitimate  state  interest  involved.  Roe  v.  Wade,  410  U.S.  113,  155, 
93  S.Ct.  705,  727,  35  L.Ed.2d  147  (1973). 

With  this  background,  let  us  examine  the  statute  and  facts  applicable  in  this  case.  The 
statute  permits  the  juvenile,  acting  unilaterally,  to  petition  for  alternative  residential  placement. 
RCW  13.32.020.  The  essential  finding  necessary  for  alternative  residential  placement  is  that  the 
family  is  in  "conflict".  Absolutely  no  definition,  standard,  nor  guideline  is  provided  to  define 
"conflict".  Apparently  a  child  can  create  the  conflict  by  refusing  to  obey  reasonable  parental 
directions  and  be  moved  to  an  alternative  residential  placement  more  to  his  or  her  liking. 

What  criteria  must  be  satisfied  before  the  juvenile  court  is  empowered  to  deprive  the 
parents  of  the  physical  custody  of  their  child?  What  narrowly-  drawn  standard,  expressing  a 
compelling  state  interest,  allows  the  court  to  sever,  in  6-month  increments,  the  parents' 
fundamental  right  to  the  companionship,  supervision,  and  control  of  their  child? 

The  court  need  only  find,  by  a  preponderance  of  the  evidence,  that  the  reasons  for  the 
child's  request  for  alternative  placement  are  not  capricious  and  that  there  is  a  conflict  between 
the  parent  and  the  child  that  cannot  be  remedied  by  counseling,  crisis  intervention,  or  continued 
placement  in  the  parental  home.  RCW  13.32.040. 

If  "capricious"  is  used  in  a  popular  sense,  it  denotes:  "Marked  or  guided  by  caprice; 
given  to  changes  of  interest  or  attitude  according  to  whims  or  passing  fancies:  not  guided  by 
steady  judgment,  intent  or  purpose  ..."  Webster's  Third  New  International  Dictionary  (1963). 
"Capricious"  has  been  legally  defined  in  various  ways:  e.  g.,  apt  to  change  suddenly,  freakish, 
whimsical,  humorous  (United  States  v.  Carmack,  329  **114  U.S.  230,  244  n.14,  67  S.Ct.  252, 
258  n.  14,  91  L.Ed. 2d  209  (1946));  or  freakish,  whimsical,  fickle,  changeable,  unsteady,  and 
arbitrary.  (Webb  v.  Dameron,  *769  219  S.W.2d  581  (Tex.Civ.App.1949)).  Accord,  Bundo 
v.  Walled  Lake,  395  Mich.  679.  238  N.W.2d  154  (1976).  Cf.  Hayes  v.  Yount.  87  Wash.2d 
280,  286,  552  P. 2d  1038  (1976)  ("arbitrary  and  capricious"  has  acquired  a  special  meaning  in 
administrative  law,  a  meaning  which  is  not  applicable  here).  Noncapriciousness  is  an  imprecise 
criterion  too  easily  satisfied,  and  therefore,  it  cannot  be  the  standard  by  which  substantial 
interference  with  cherished,  fundamental,  parental  rights  zealously  guarded  by  the  constitution 
is  justified.  This  intrusion  into  parental  rights  is  exacerbated  by  the  light  evidentiary  burden 
which  must  be  met  to  establish  a  lack  of  capriciousness  (preponderance  of  the  evidence). 

If  the  court  find  that  the  noncapriciousness  standard  is  satisfied,  it  need  then  only 
determine  that  an  undefined  "conflict"  which  cannot  be  remedied  by  certain  actions  is  present. 
Upon  what  facts  did  the  court  find  a  "conflict"  in  this  case?  The  juvenile  sighed  a  form  petition 
which  alleged  in  material  pan:  "That  said  child  is  in  conflict  with  his/her  parents  as  defined  in 
RCW  13.32  (where  it  is  not  defined)  as  follows:  ...  that  said  child  refuses  to  endure  the  physical 
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and  verbal  fighting  and  friction  within  the  home  and  refuses  to  return;  that  counseling  has  been 
utilized  ...;  that  said  child  would  like  to  live  with  (a  named  family)  or  in  an  alternative  foster 
home. "  Next:  "Said  conflict  cannot  be  remedied  by  counseling,  crisis  intervention  or  continued 
placement  in  the  parental  home." 

Petitioning  juvenile  was  asked  at  the  court  hearing  the  following:  Q.  Could  you  please 
tell  us  why  you  believe  there  is  a  conflict  in  that  home?  A.  I  just  feel  that  there's  a 
communication  gap  there  ...  That  is  the  sum  and  substance  of  the  petitioner's  testimony  upon 
which  she  was  taken  from  her  parents'  custody  over  their  objections. 

What  standards  of  conduct  had  these  parents  laid  down  which  led  to  this  "lack  of 
communication"?  They  asked  *770  their  15-year-old  daughter  not  use  drugs,  or  associate  with 
those  who  had  furnished  drugs,  that  she  not  use  alcohol,  that  she  not  be  sexually  active,  and  that 
she  be  in  at  a  reasonable  hour.  Because  of  the  daughter's  unwillingness  to  follow  these 
obviously  reasonable  standards,  the  parents  are  summarily  deprived  of  custody  and  the  best 
opportunity  to  resolve  these  problems  within  the  family. 

There  was  no  claim  or  proof  of  unfitness  or  neglect  by  the  parents.  There  was  no  claim 
of  proof  of  any  imminent  threat  of  harm  or  danger  to  this  15-year-  old.  The  only  manifestation 
of  any  potential  harm  to  the  child  was  her  threat  to  run  away.  She  had  done  so  once  in  the  past 
and  occasionally  stayed  over  night  with  friends  without  permission. 

Based  upon  this  skimpy  petition  and  proof,  the  parents  were  deprived  of  custody  for  a 
rninimum  of  6  months  (if  the  "conflict"  was  not  resolved  earlier),  and  possibly  for  additional 
periods  of  6  months  thereafter,  following  review  by  the  court.    RCW  13.32.050. 

The  court's  justification  for  this  extensive  deprivation  of  fundamental  parental  rights 
consisted  merely  of  conclusory  findings  of  fact  which  met  the  unconstitutionally  vague  and 
inadequate  standards  of  the  statute:  That  the  conflict  cannot  be  remedied  by  counseling,  crisis 
intervention  or  continued  placement  in  the  home.  Finding  of  Fact  No.  6.  That  the  evidence 
establishes  by  a  preponderance  that  the  reasons  for  the  request  of  alternative  residential 
placement  are  not  caprious  (sic  ).  Finding  of  Fact  No.  7.  That  the  parents  of  the  minor  child  are 
willing  to  provide  for  her  in  their  home.  Finding  of  Fact  No.  8.  That  the  parents  of  the  minor 
child  have  continuously  sought  reconcilation  (sic  )  with  and  the  return  of  the  child  and  **115 
they  have  not  abused  or  neglected  the  child.  Finding  of  Fact  No.  9. 

•771  It  is  interesting  to  note  that  in  the  1979  amendments  the  legislature  recognized  the 
very  points  raised  in  this  dissent.  Laws  of  1979.  ch.  155,  s  15  (codified  as  RCW  13.32A.010). 
It  specifically  declared  that  the  family  unit  should  remain  intact  in  the  absence  of  compelling 
evidence  to  the  contrary.  It  provided:  The  legislature  finds  that  within  any  group  of  people  there 
exists  a  need  for  guidelines  for  acceptable  behavior  and  that,  presumptively,  experience  and 
maturity  are  better  qualifications  for  establishing  guidelines  beneficial  to  and  protective  of 
individual  members  and  the  group  as  a  whole  than  are  youth  and  inexperience.  The  legislature 
further  finds  that  it  is  the  right  and  responsibility  of  adults  to  establish  laws  for  the  benefit  and 
protection  of  the  society;  and  that,  in  the  same  manner,  the  right  and  responsibility  for 
establishing  reasonable  guidelines  for  the  family  unit  belongs  to  the  adults  within  that  unit.  The 
legislature  reaffirms  its  position  stated  in  RCW  13.34.020  that  the  family  unit  is  the  fundamental 
resource  of  American  life  which  should  be  nurtured  and  that  it  should  remain  intact  in  the 
absence  of  compelling  evidence  to  the  contrary.  RCW  13.32A.010. 

The  majority  characterizes  the  alternative  residential  placement  as  a  minor  infringement 
by  the  State  upon  parental  rights.  I  disagree.  The  child  may  be  removed  from  the  parents' 
home  for  an  initial  period  of  6  months.    After  review,  the  placement  may  be  extended  for 
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additional  periods  of  6  months  each.  The  balance  of  a  child's  minority  might  well  be  spent  in 
alternative  placement  solely  because  the  child  refuses  to  try  to  cope  with  reasonable  parental 
controls.  Deprivation  of  the  physical  presence  of  the  child  and  therefore  deprivation  of  the 
in-home  opportunity  to  guide  and  influence  the  child  during  these  critical  years,  is  a  serious 
intrusion  upon  the  parents'  fundamental  right  to  raise  and  nurture  their  offspring. 

I  would  hold  that  the  statute,  on  its  face  and  as  applied  in  this  case,  violates  the  due 
process  rights  of  the  parents.  On  its  face,  the  statute  permits  a  serious  infringement  of  a 
fundamental  and  scrupulously  guarded  constitutional  *772  right  without  providing  adequate 
safeguards  to  justify  such  infringement.  As  applied,  the  facts  and  the  findings  in  this  case  do 
not  demonstrate  a  compelling  state  interest  being  exercised  pursuant  to  a  narrowly-  drawn 
legislative  enactment. 

ROSELLINI  and  HICKS,  JJ.,  concur. 
END  OF  DOCUMENT 
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lauPEOPLE  of  the  Staw  of  Michigan. 
Plaintiff-Appellee. 


John  and  Sandra  BENNETT. 

Defendants-Appellants. 

(After  Remand). 

Docket  No.  91480. 

Calendar  No.  4A.  Nor.  Term.  1992. 

Supreme  Court  of  Michigan. 
Argued  Nov.  10,  1992. 
Decided  May  25.  1993. 

Parents  were  convicted  of  four  counts 
of  failing  to  send  their  children  to  school  in 
violation  of  compulsory  education  law  by 
the  35th  District  Court,  John  E.  Mac- 
Donald,  J.  Parents  appealed.  The  Circuit 
Court  Wayne  County,  Richard  P.  Hatha- 
way, J.,  affirmed.  Parents  applied  for 
leave  to  appeal.  The  Court  of  Appeals 
denied  leave.  In  b'eu  of  granting  leave  to 
appeal,  the  Supreme  Court,  remanded  to 
Court  of  Appeals  for  consideration  on  leave 
granted.  On  remand,  the  Court  of  Ap- 
peals, 179  Mka_App.  225.  449  N.W.2d  899, 
affirmed.  Parents  moved  for  leave  to  ap- 
peal. The  Supreme  Court,  436  Mich.  875, 
461  N.W.2d  365,  again  remanded  to  Court 
of  Appeals  for  reconsideration.  On  re- 
mand, the  Court  of  Appeals,  188  Mlch-App. 
447,  470  N.W.2d  433.  affirmed.  Parents 
again  applied  for  leave  to  appeal.  The 
Supreme  Court,  Brickley,  J.,  granted  leave 
and  held  that:  (1)  parents  did  not  have 
fundamental  right  requiring  strict  scrutiny 
under  Fourteenth  Amendment  to  direct 
their  children's  secular  education  free  from 
reasonable  regulation;  (2)  under  minimal 
scrutiny  test,  parents  failed  to  show  unrea- 
sonableness of  certified  teaching  require- 
ment; and  (3)  parents  were  entitled,  as 
administrators  of  private  home  school,  to 
hearing  as  provided  by  Private  and  Paro- 
chial Schools  Act  to  determine  whether 
their  home  school  met  requirements  of  Act 
before  they  could  be  prosecuted  for  failing 
to  send  their  children  to  school  in  violation 
of  compulsory  education  laws. 

Convictions  vacated. 
[7521 


Levin.  J.,  concurred  and  filed  opinion 
joined  by  Michael  F.  Cavanagh,  J. 

Boyle,  J.,   filed  opinion  concurring  in 
part  and  dissenting  in  part. 

Riley,  J.,   filed  opinion   concurring   in 
part  and  dissenting  in  part. 


1.  Constitutional  Law  =5=278.5(1) 
Schools  <e=l60 

Parents  do  not  have  fundamental  right 
to  direct  their  children's  secular  education 
free  of  reasonable  regulation  requiring  ap- 
plication of  strict  scrutiny  ^standard  under 
Fourteenth  Amendment:  on  contrary,  state 
may  reasonably  regulate  education,  includ- 
ing imposition  of  teacher  cemficaaon  and 
curricular  requirements  on  home  school 
programs,  in  order  to  advance  legitimate 
interest  of  compulsory  education.  U.S.C.A. 
Const-Amend.  14. 

2.  Constitutional  Law  «=84.5<3) 

State's  interference  with  parents'  right 
to  direct  their  children's  education  deserves 
strict  scrutiny  only  within  context  of  First 
Amendment.    U.S.C.A.  ConsfcAmend.  1. 

3.  Constitutional  Law  «=278.5(1) 

State's  teacher  certification  require- 
ment for  home  schools  had  only  to  satisfy 
minimum  scrutiny  test,  rather  than  strict 
scrutiny  test  for  purposes  of  Fourteenth 
Amendment  analysis  due  to  absence  of  fun- 
damental right  on  part  of  parents  to  direct 
children's  education  under  all  circum- 
stances.   U-S.C.A.  Const-Amends.  1,  14. 

4.  Constitutional  Law  «=  278.5(1.  2.1) 

State  has  legitimate  interest  for  pur- 
pose of  analysis  under  Fourteenth  Amend- 
ment in  seeing  that  all  children  within  its 
borders  are  properly  educated  and  in  ensur- 
ing minimum  competence  of  those  entrust- 
ed  to  teach.     U.S.C.A.  Const-Amend.   14. 

5.  Constitutional  Law  «=2Sl-3 

Under  second  part  of  minima!  scrutiny 
test  under  Fourteenth  Amendment,  state 
law  prevails  if  it  is  in  any  way  reasonably 
related  to  state's  interest;  such  relation- 
ship is   not  difficult  to  establish   because 
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challenge  fails  if  relationship  is  at  least 
debatable.     US.CA.  Const-Amend.  14. 

6.  Constitutional  Law  s=27&£U) 
Schools  «=160 

Teacher  certification  requirement  for 
home  schools  is  not  unreasonable  in  rela- 
tionship to  state's  legitimate  interest  in  see- 
ing that  ail  children  within  its  borders  are 
properly  educated  and  in  ensuring  mint- 
mum  competence  of  those  entrusted  to 
teach  for  purpose  of  Fourteenth  Amend- 
ment analysis;  teacher  certification  can 
measure,  and  to  some  extent  ensure,  mint- 
mom  qualifications  of  each  teacher. 
U.S.C-A.  Const-Amend.  14. 

7.  Constitutional  Law  «=25L2 

Unlike  strict  scrutiny  last,  reasonable 
regulation  standard  does  not  require  least 
intrusive  or  most  creative  regulatory 
scheme.    U.S.C.A.  ConsLAmend.  14.    - 

8.  Schools  <s=160 

Home  school  parents  were  entitled  to 
administrative  hearing  to  determine  wheth- 
er their  home  school  complied  with  Private 
and  Parochial  Schools  Act  before  they 
could  be  prosecuted  for  failing  to  send 
their  children  to  school  in  violation  of  com- 
pulsory education  laws;  if  parents  could  be 
prosecuted  for  failure  to  comply  with  cer- 
tain provisions  of  the  Act,  there  was  no 
reason  why  all  of  Act's  provisions  would 
not  apply  to  parents,  including  provision 
requiring  hearing  before  state  may  close 
nonpublic  school.  M.CJLA.  §§  380.1561(1), 
(3Xa).  388.554. 

9.  Schools  <J=160 

To  be  valid,  home  school  must  meet 
requirements  of  private  and  parochial 
schools  act.  M.C.LA.  §§  380.1166(1).  380.- 
1532(1),  380.1561(1).  (3Xa),  388.551,  388.554. 

10.  Schools  «=160 

Where  home  schools  are  involved,  once 
state  superintendent  determines  that  home 
school  is  not  in  compliance  with  Private  and 
Parochial  Schools  Act,  and  that  school  is 
closed,  superintendent  has  duty  to  notify 
relevant  school  district's  attendance  offi- 
cer; at  this  point,  attendance  officer  may 
initiate  criminal  proceedings  against  par- 
ents  for  failing  to  send  their  children  to 


school  in  violation  of  compulsory  education 
laws.  M.CJLA.  §§  380.1166(1),  380.1532(1), 
380.1561(1).  (3)(a).  388.551.  388.554. 

11.  Schools  «=>160 

Before  home  school  parents  can  be 
prosecuted  under  compulsory  education 
laws  for  failing  to  send  their  children  to 
school,  it  must  first  be  determined  that 
involved  home  school  does  not  meet  re- 
quirements of  Private  and  Parochial 
Schools  Act  M.C.L.A.  §§  380.1166(1),  380.- 
1532<1),  380.1561(1),  (3Xa).  388.551.  388.554. 

12.  Schools  «=»160 

Home  school  of  parents-  was  school 
under  Private  and  Paroch&l  Schools  Act 
until  hearing  produces*  determination  to 
contrary.  M.CJ1A.  §§  380.1166(1),  380.- 
1532(1),  380.1561(1).  (3Xa),  388.551,  388.554. 


J2i»John  D.  O'Hair,  Pros.  Atty.,  County  of 
Wayne,  Timothy  A.  Baughman,  Chief  of 
Research,  Training  and  Appeals,  Olga  Ag- 
nello,  Asst.  Pros.  Atty.,  Detroit,  for  plain- 
tiff-appellee in  No.  91480. 

Christopher  J.  KL'cka,  Michael  P.  Farris, 
Home  School  Legal  Defense  Assn..  Paeoni- 
an  Springs,  VA,  David  A.  Kallman,  Kail- 
man  &  Cropsey,  Lansing,  for  defendants- 
appellants  in  Nos.  91479  and  91480. 

Frank  J.  Kelley,  Atty.  Gen..  Thomas  L. 
Casey,  .Sol.  Gen.,  Counsel  of  Record.  Paul 
J.  Zimmer,  Asst.  Atty.  Gen.,  for  amicus 
Michigan  State  Bd.  of  Educ.  in  Nos.  91479 
and  91480. 

Mark  Brewer,  Cooperating  Atty.  for  Pro- 
posed amicus  curiae  ACLU  Fund  of  Michi- 
gan. Detroit,  Paul  Denenfeld,  Legal  Di- 
rector, ACLU  Fund  of  Michigan,  Detroit, 
for  amicus  curiae  brief  of  ACLU  Fund  of 
Michigan  in  support  of  reversal  on  the 
First  Amendment  Issue  in  DeJonge  in  Nos. 
91479  and  91480. 

BRICKLEY.  Justice. 

The  issue  before  us  -  is  whether,  in  a 
challenge  not  involving  religious  convic- 
tions, a  teacher  certification  requirement 
for  home  schools  violates  a  parent's  right 
to  direct  a  child's  education  under  the  Four- 
teenth Amendment.    The  Bennetts,  in  chal- 
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lenging  the  requirements,  are  claiming  that 
their  Fourteenth  Amendment  right  to  di- 
rect the  education  of  their  children  should 
be  classified  as  a  "fundamental  right." 
thus  making  it  impervious  to  the  minimal 
scrutiny  due  process  |j»tesx.  The  state 
contends  that  the  Court  of  Appeals  proper- 
ly applied  the  minimal  scrutiny  test  and 
that  the  requirement  was  constitutionally 
justifiable.  The  defendants  also  claim  that 
Michigan's  compulsory  education  law,  as 
applied,  violated  their  statutory  and  due 
process  rights  because  they  were  prosecut- 
ed without  an  administrative  hearing  to 
determine  whether  they  were  in  compliance 
with  the  private  and  parochial  schools  act. 
For  the  reasons  that  follow,  we  hold  that 
a  parent's  Fourteenth  Amendment  right  to 
direct  a  child's  education  is  not  one  of  those 
rights  described  by  the  United  States  Su- 
preme Court  as  fundamental,  and,  thus,  the 
strict  scrutiny  test  is  unwarranted.  We 
further  hold  that  the  defendants  were  enti- 
tled under  the  statute,  as  administrators  of 
a  private  home  school,  to  the  hearing  pro- 
vided by  the  private  and  parochial  schools 
act  before  they  could  be  prosecuted  as  par- 
ents who  failed  to-  send  their  children  to 
school  in  violation  of  the  compulsory  edu- 
cation laws.  As  a  result,  we  vacate  the 
defendants'  convictions  and  order  the  state 
superintendent  to  conduct  a  hearing  to  de- 
termine if  the  defendants'  home  school  sat- 
isfies Michigan  law. 

I 
John  and  Sandra  Bennett  and  their  four 
children,  Scott,  Erika,  Jason,  and  Krista. 

t.    Michigan's  compulsory  school  attendance  law 
provides: 

(Ejvery  parent,  guardian,  or  other  person  in 
this  state  having  control  and  charge  of  a  child 
from  the  age  of  6  to  the  child's  sixteenth 
birthday,  shall  send  that  child  to  the  public 
schools  during  the  enure  school  year.  The 
child's  attendance  shall  be  continuous  and 
consecutive  for  the  school  year  fixed  by  the 
school  district  in  which  the  child  is  enrolled. 
(M.CL.  §  380.1S6K1):  M.SA.  §  15.41561(1).] 
The  exemption  under  which  the  defendants 
argued  that  their  children  need  not  be  com- 
pelled to  attend  public  scnool  states: 

A  child  shall  not  be  required  to  attend  the 
public  schools  in  the  following  cases: 
(a)  A  child  who  is  attending  regularly  and 
is  being  taught  m  a  state  approved  nonpub- 
lic school  which  teaches  suojecu  compara- 
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live  in  Wayne  County.  In  1986.  the  defen- 
dants were  charged  with  four  counts  of 
failing  to  send  their  children  to  school  dur- 
ing the  1985-86  school  year.'  jj»After  a 
trial  before  the  35th  District  Court,  the 
defendants  were  found  guilty  and  fined  $50 
for  each  count.  The  Wayne  Circuit  Court 
affirmed  the  defendants'  convictions.  Al- 
though the  defendants  appealed  to  the 
Court  of  Appeals,  their  application  was  de- 
nied. Subsequently,  in  lieu  of  granting 
leave  to  appeal,  we  remanded  the  case  to 
the  Court  of  Appeals  for  consideration  as 
on  leave  granted.2  After  considering  the 
merits  of  the  case,  the  Court  of  Appeals 
affirmed  the  defendants',  cotfvictions.  On  a 
motion  for  rehearing,  the  Court  of  Appeals 
clarified  part  of  its  rationale,  but  again 
affirmed  the  convictions.  179  Mich_App. 
225,  449  N.WJM  899  (1989).  Once  again 
the  defendants  moved  for  leave  to  appeal 
to  this  Court,  and  again  this  Court  remand- 
ed the  case  to  the  Court  of  Appeals,  this 
time  for  reconsideration  in  light  of  Dep'L 
of  Social  Services  v.  Emmanuel  Baptist 
Church.  434  Mich.  380.  455  N.W.2d  1 
(1990).  Again,  the  Court  of  Appeals  af- 
firmed the  defendants'  convictions.  188 
Mich-App.  447,  470  N.W.2d  433  (1991). 

_[£iThe  crux  of  the  defendants'  convic- 
tions concerns  their  decision  to  withdraw 
their  four  children  from  public  school.  Dis- 
satisfaction with  the  public  school  system 
was  their  stated  reason  for  their  action,  not 
any  religious  belief.1  Defendants  believed 
that  they  could  provide  their  children  a 

ble  to  those  taught  in  the  public  schools  to 
children  of  corresponding  age  and  grade,  as 
determined  by  the  course  of  study  for  the 
public  schools  of  the  district  within  which 
the  nonpublic  school  is  located.  [M.CL 
§  380.1561(3)(a):    MSJu  §  15.-»1561(3)(a).| 

2.  In  the  Court  of  Appeals,  the  case  was  consoli- 
dated with  a  case  from  Ottawa  Counry.  People  v. 
DeJonte.  179  MictuApp.  225.  *49  N.W.2d  899. 
However,  this  opinion  addresses  only  the  issues 
presented  by  defendants'  convictions. 

3.  Indeed,  defendants  admitted  that  they  consid- 
ered sending  their  children  either  to  a  Catholic 
or  Lutheran  school,  but  decided  they  could  not 
afford  to  do  so.  Instead,  they  chose  to  educate 
their  children  in  their  own  home. 
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better  education  than  the  local  public 
school,  even  though  neither  defendant  is  a 
certified  teacher. 

Defendants  enrolled  their  children  in  the 
home  based  education  program  (HBEP) 
sponsored  by  Clonlara,  Inc.,  of  Ann  Arbor, 
Michigan.  The  HBEP  provides  parents 
with  a  home  instruction  program,  and  al- 
lows parents  to  utilize  the  services  of  certi- 
fied teachers,  and  classrooms  on  the  Ann 
Arbor  campus.  Defendants  maintained 
that  their  children  were  often  brought  to 
the  Ann  Arbor  campus  and  were  instructed 
by  certified  teachers  for  a  total  of  four  to 
six  hours  per  month.4  Even  more  frequent 
contact  between  the  children  and  the  Clon- 
lara teachers  was  maintained  through  the" 
use  of  conference  telephone  calls  from  the 
defendants'  home. 

.'  Defendants  stated  that  they  held  classes 
for  their  children  approximately  five  hours 
per  day,  five  days  per  week,  for  the  entire 
school  year  and  made  monthly  attendance 
reports  to  Clonlara.  The  children  studied 
math,  English,,  spelling,  reading,  writing, 
science,  social  studies,  history,  and  art.  At 
the  beginning  of  the  school  year,  defen- 
dants submitted  proposals  for  four  individ- 

*.  Also  during  these  visits,  the  Clonlara  teachers 
reviewed  the  children's  work  and  helped  the 
defendants  develop  lesson  plans  and  teaching 
techniques. 

5.  There  is.  however,  testimony  in  the  record 
that  disputes  this. 

6.  The  results  showed  that  Scon,  who  had  fallen 
below  his  grade  level  while  attending  public 
school,  had  made  steady  progress  toward  his 
proper  grade  level  during  his  year  at  home. 
Jason's  test  scores  indicated  that  he  was  at  the 
proper  grade  level,  and  Enka  and  Knsta  tested 
above  their  grade  levels. 

7.  In  its  publication  entitled  "Education  of  (he 
Child  in  (he  Parental  Home."  the  Department  of 
Education  interpreted  several  provisions  of 
Michigan  laws  in  order  to  establish  guidelines 
for  parents  wishing  to  teach  (heir  children  at 
home.    The  guidelines  require  that 

(1)  all  instruction  must  be  given  by  a  teacher 
certified  by  the  state  to  leach  (he  subjects 
bang  taught,  and  (he  certificates  evidencing 
this  must  be  registered  with  (he  Intermediate 
Superintendent's  office  (M.CL.  §  380.1532(1); 
lvLS.A.  §  15.41532(11): 

(2)  the  home  curriculum  must  be  comparable 
(o  (hat  offered  by  (he  local  public  school,  and 
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ualized  curricula  to  the  superintendent  of 
the  Plymouth-Canton  School  District,  the 
district  in  which  the  children  hphad  been 
attending  school.5  At  the  end  ot"  the  school 
year,  standardized  achievement  test  results 
indicated  that  three  of  the  four  children 
were  either  at  or  above  their  grade  leveL* 
Despite  their  attempts  to  teach  their  chil- 
dren at  home,  defendants  were  convicted  of 
failing  to  send  their  children  to  school  in 
violation  of  Michigan's  compulsory  edu- 
cation laws.  The  trial  court  found  that  the 
children  were  not  being  properly  taught  at 
home  because  the  parents  were  not  in  com- 
pliance with  Department  of  Education 
guidelines  for  educating,  children  in  the 
home.'  Specifically,  the  lycoort  found 
that  1)  defendants  failed  to  utilize  the  ser- 
vices of  a.  certified  teacher  for  at  least  a 
substantial  portion  of  the  school  day,  2) 
there  was  no  proof  of  use  of  a  curricoium 
that  was  comparable  to  that  used  in  the 
public  school,  3)  there  was  no  evidence  that 
the  children  were  instructed  for  at  least 
180  days  and  900  hours,'  and  4)  there  were 
no  attendance  records  offered  to  substanti- 
ate the  claims  of  the  hours  and  days  the 
children  received  instruction. 

the  parents  must  obtain  a  statement  to  this 
effect  from  the  -  local  superintendent  who 
must  also  keep  a  copy  on  file  in  his  office 
(M.CJ_  §  380.1561(3][a).-  .VLSJL  §  15.- 
♦  1561f3](a) ): 

(3)  children  schooled  at  home  must  be- pro- 
vided with  a  minimum  of  180  days  and"  900 
hours  of  instruction,  with  adjustments  al- 
lowed to  provide  adequate  supervision  of 
work:  schools  with  six  or  more  students  must 
comply  with  school  fire  safety  standards  at- 
tendance records  must  be  kept  to  substantiate 
the  day  and  hour  instruction  requirements  for 
each  child  (M.CJ_  §  388.351:  M.S.A.  §  15.- 
1921): 

(4)  courses  pertaining  to  (he  United  States 
Constitution,  the  Michigan  Constitution,  the 
history  and  present  form  of  government  of 
the  United  Slates,  Michigan,  and  the  political 
subdivisions  and  municipalities  of  Michigan 
must  be  taught  in  the  borne  school,  and  par- 
ents must  provide  the  local  superintendent 
with  a  statement  thai  these  subiects  are  being 
taught  IM.CL.  §  380.1166(11:  MS.A.  §  15.- 
41166(1|). 

S.     Il    should    be   noted    here   that   the  davs   and 
hours  requirement  is  no  longer  a  valid  interpre- 
tation of  existing  stale  law.    See  Clonlara  v.  3d. 
ot  ExL  442  Mich.  230.  501    M.W.2d  38  (1993). 
(755) 
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The  trial  court  paid  particular  attention 
to  the  defendants  claim  that  their  children 
received  instruction  from  certified  teach- 
ers. Defendants  asserted  that  two  women. 
Pearl  Wander  and  Julie  Kuhar.  provided 
instruction  to  the  children.  The  court 
found,  however,  that  the  instruction  provid- 
ed by  these  women  did  not  satisfy  the 
state's  requirements.  Ms.  Wander,  for  ex- 
ample, while  certified  to  teach,  was  never 
shown  to  have  actually  visited  the  Bennett 
home.  Instead.  Ms.  Wander  had  contact 
with  the  children  through  the  occasional 
use  of  a  speaker  phone  and  the  family's 
occasional  visits  to  the  Clonlara  campus  for 
a  total  of  four  to  six  hours  per  month. 
This  contact,  the  court  found,  was  not  suf- 
ficient to  meet  the  state's  requirements. 
Rather,  the  court  concluded,  Ms.  Wander's 
role  with  respect  to  the  children  was  that 
of  a  supervisor,  not  a  teacher.'  With  re- 
gard to  Ms.  Kuhar,  the  court  noted  that 
she  was  not  in  fact  certified  to  teach  at  the 
time  of  her  contact  with  the  Bennett  chil- 
dren.1* 

InaThe  fact  that  defendants  were  not 
substantially  utilizing  the  services  of  a  cer- 
tified teacher  and  were  not  themselves  cer- 
tified to  teach  was  sufficient  for  the  trial 
court  to  find  them  guilty  of  failing  to  send 
their  children  to  school.  ■  As  a  result,  the 
trial  court  1)  required  defendants  to  con- 
tact the  local  public  school  and  arrange  to 
have  their  children  tested  for  the  purposes 
of  academic  achievement  and  grade  place- 

9.  The  testimony  indicated  that  during  those  in- 
frequent visits  to  tile  Clonlara  rampm  Ms. 
Wanders  ume  was  spent  primarily  in  testing 
the  children  and  reviewing  tbeir  past  papers. 
There  was  no  testimony  indicating  new  subjects 
were  covered  during  these  visits.  Moreover,  the 
evidence  indicated  Ms.  Wander  was  assigned  10 
supervise  sixteen  children  in  five  locations  in 
southeastern  Michigan. 

10.  Apparently  defendants  were  satisfied  by  (he 
court  s  decision  on  this  issue.  On  appeal,  defen- 
dants make  no  reference  to  Ms.  Kuhar.  Rather, 
defendants  argued  ihat  their  children  received 
instruction  from  Ms.  Wander  and  Or.  Montgom- 
ery. Clonlaras  director.  It  is  undisputed  that 
boih  these  women  are  certified  teachers.  Dr. 
Montgomery  s  coniaci  with  the  Bennett  children 
was  tne  same  as  Ms.  Wanders. 

11.  Defendants  did  not  raise  ihe  remaining  three 
issues  m  this  Court:  therefore,  we  need  not 
address  ihem.    Those  issues  related  to  wnetner 
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ment,  J)  required  defendants  to  immediate- 
ly arrange  for  their  cniidren  to  lie  uiut;nc 
by  certified  teachers,  and  3)  fined  eacn  of 
the  defendants  $50. 

On  appeal  in  the  Court  of  Appeals,  defen- 
dants raised  five  issues  for  review,  two  of 
which  are  now  before  this  Court.11  The 
Court  of  Appeals  first  addressed  the  defen- 
dants' contention  that  the  teacher  certifica- 
tion requirement  violated  the  Fourteenth 
Amendment  nght  of  parents  to  direct  their 
children's  education.  It  recognized  the  ex- 
istence of  the  nght  and  that  the  right  was 
protected  under  the  personal  substantive 
due  process  guarantees  of.  the  Fourteenth 
Amendment.  However^  it  found  that 
where  the  requirement  was  rationally  relat- 
ed to  some  legitimate  state  purpose,  the 
law  would  be  upheld.  The  Court  was  satis- 
fied that  the  state's  purpose  was  legiti- 
mate. 

The  Court  of  Appeals  then  addressed  the 
defendants'  contention  that  the  compulsory 
attendance  | aglaw  violated  their  Fourteenth 
Amendment  procedural  due  process  rights. 
The  right  to  notice  and  a  hearing,  defen- 
dants contended,  was  also  required  by  the 
private  and  parochial  school  act,  because 
their  children  could  not  be  forced  to  attend 
a  public  or  other  approved  private  school 
until  after  a  hearing  established  that  defen- 
dants' "home  school"  did  not  comply  with 
the  act." 

the  school  attendance  law  was  impermissibly 
.  vague  as  applied  to  "home  schools."  whether  ihe 
use  of  the  School  Code  to  regulate  "home 
schools"  violated  die  Michigan  Constitution  s  ti- 
tle-object requirements,  and  whether  there  was 
sufficient  evidence  to  support  the  defendants 
convictions. 

12.    Section  4  of  the  private  and  parochial  schools 
act  provides  in  full: 

In  event  of  any  violation  of  this  act  the 
superintendent  of  public  instruction  shall 
serve  the  person,  persons,  corporation,  associ- 
ation or  other  agencies  who  operate,  maintain 
and  conduct  a  private,  denominational  or  pa- 
rochial school  within  the  meaning  of  this  act 
wuh  a  nonce,  time  and  place  of  hearing,  such 
hearing  to  take  place  within  fifteen  [15 1  davs 
after  ihe  date  of  said  nonce  and  ai  a  place 
located  in  or  conveniently  near  ihe  county 
where  sucn  violation  iooh  place,  accompanied 
by  a  copy  of  the  complaint  stating  the  sub- 
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ijzgThe  Court  rejected  the  defendants'  ar- 
gument, however,  on  the  ground  that  de- 
fendants had  no  school  to  close.  Recogniz- 
ing that  "school"  was  not  defined  in  the 
private  and  parochial  schools  act.  the  Court 
stated  that  the  Legislature  could  not  have 
envisioned  the  type  of  home-based  program 
defendants  utilized  when  it  enacted  the  law 
in  1921.  On  the  contrary,  citing  an  opinion 
of  the  Attorney  General,  the  Court  of  Ap- 
peals stated  that  only  under  limited  circum- 
stances can  a  home-based  program  become 
a  school.  People  v.  Bennett,  179  Mich. 
App.  225,  449  N.W.2d  899,  unpublished 
opinion  of  the  Court  of  Appeals,  decided 
August  8.  1989  (Docket  No.  109010)  (citing 
OAG,  1979,  No  5579  [September  27,  1979] ). 
The  Court  noted  that  the  Attorney  General 
found  that  when  a  parent  holds  a  Michigan 
teaching'  certificate  and  provides  instruc- 
tion and  sanitary  conditions  comparable  to 
the  public  schools,  the  parent  is  providing 
his  child  with  an  education  from  a  private 
school.  The  Court  pointed  out  again  that 
neither  defendant  was  certified  to  teach 
and  that  the  school  district  made  do  finding 
of  comparable  curricula.    As  a  result,  the 

stance  of  said  violation:  Provided.  Thai  no 
person  shall  be  called  to  actend  any  such 
hearing  on  any  day  observed  by  him  as  the 
Sabbath.  If  at  such  hearing  the  superinten- 
dent of  public  instruction  shall  find  thai  the 
violation  complained  of  has  been  established 
he  shall  then  serve  said  person,  persons,  cor- 
porauon.  association  or  other  agencies  with 
an  order  to  comply  with  the  requirements  of 
this  act  found  to  have  been  violated  within  a 
reasonable  time  not  lo  exceed  sixty  (60)  davs 
from  the  date  of  such  order:  Provided.  That 
in  the  event  thai  such  order  refers  to  sanitary 
conditions  ihat  the  said  person,  persons,  cor- 
porauon.  association  or  other  agencies  shall 
have  six  (6|  months  in  which  to  remedy  the 
defect.  If  the  order  of  the  superintendent  of 
public  instruction  as  specified  in  said  notice 
shall  not  have  been  obeyed  wuhm  ihe  time 
specified  herein  said  superintendent  oi  public 
instruction  may  close  said  school  and  prohibit 
the  said  person,  persons,  corporation,  associa- 
tion or  other  agencies  operating  or  maintain- 
ing such  private,  denominational  or  parochial 
school  from  maintaining  said  school  or  from 
exercising  any  of  the  functions  hereunder  un- 
til said  order  of  the  supenntendent  oi  public 
instruction  has  been  complied  wuh.  The  chil- 
dren attending  a  private,  denominational  or 
parochial  school  refusing  10  comply  with  ihe 
requirements  hereof  after  proceedings  herein 
set  forth  shall  be  compelled  to  attend  ihe 
public  schools  or  approved  private,  denomina- 
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Court  found  that  the  defendants'  home  pro- 
ifram  was  not  a  "scnool"  .vithin  the  mean- 
ing of  the  private  and  parochial  schools  act 
and  that  defendants  were  not  entitled  to 
any  hearing  before  prosecution  under  the 
compulsory  education  laws. 

Satisfied  that  the  statutes  at  issue  were 
consistent  with  the  Fourteenth  Amend- 
ment's substantive  and  due  process  guar- 
antees, the  Court  of  Appeals  affirmed  the 
defendants'  convictions  and  denied  their  re- 
quested relief  on  all  issues  raised. 

[1]  Defendants  argue  that  there  is  state 
and  federal  case  law  in  support  of  their 
contenaon  that,  as  patients,  they  have  a 
fundamental  right  to  direct  their  children's 
education.'1  We  do  not!  however,  find  that 
the  cited  cases  should  be  so  interpreted. 
Indeed,  we  have  not  found  and  defendants 
have  not  presented  any  case  that  finds  the 
existence  of  a  Fourteenth  Amendment  fun- 
damental right  of  parents  to  direct  their 
children's  secular  education  free  of  reason- 
able regulation. '*     We  conclude  that  par- 

lional  or  parochial  school  under  the  provi- 
sions of  the  compulsory  education  act.  the 
same  being  act  number  two  hundred  (200|  of 
the  public  acts  of  nineteen  hundred  five 
[19051.  as  amended.  And  it  shall  be  the  duty 
of  the  person  or  persons  having  charge  of  the 
enforcement  of  the  said  compulsory  edu- 
cation act.  upon  nonce  from  the  supennten- 
dent of  public  instruction  that  said  private. 
denominational  or  parochial  school  has  not 
complied  with  the  provisions  hereof,  to  com- 
pel the  attendance  of  the  children  of  said 
school  or  schools  at  the  public  schools  or 
approved  pnvaie.  denominational  or  parochi- 
al school.  (M.C.L.  §  388-554:  M.S.A.  §  15.- 
1924.) 

13.  A  fundamental  right  has  been  defined  as  that 
which  the  United  States  Supreme  Court  'recog- 
nizes as  having  a  value  so  essential  to  individual 
liberty  in  our  societv  thai  (it  justifiesl  the  jus- 
tices reviewing  the  acts  of  other  branches  of 
government "  2  Rotunda  4  Nowak.  Consti- 
tutional Law  (2d  ed).  §   15.7.  p.  427. 

14.  In  fact,  ihe  United  States  Supreme  Court,  in 
Runyon  v.  McCrary.  427  U.S.  160.  178.  96  S.Cl. 
2586.  2598.  49  l_Ed.2d  415  (1976).  in  which  ihe 
Court  noted  thai  it  has 

repeatedly  stressed  ihat  while  parents  have  a 

constitutional  right  to  send  their  children  to 

private  schools  and  a  constitutional  ngnt  io 
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encs  do  not  have  such  a  constitutional  right 
requiring  a  strict  scrutiny  standard.  On 
the  contrary,  the  state  may  reasonably  reg- 
ulate education,  including  the  imposition  of 
teacher  certification  and  cumcuia  require- 
ments on  home-school  programs,  in  order 
to  advance  the  legitimate  interest  of  com- 
pulsory education. 


[2]  Defendants  contend  that  the  Four- 
teenth Amendment  guarantees  them  the 
fundamental  right  to  direct  the  education 
of  their  children,  even  when  the  desire  to 
direct  education  does  not  stem  from  lapiay 
religious  belief.  Defendants  cite  Pierce  v. 
Society  of  Sisters,  268  U.S.  510.  45  S.CL 
571.  69  I~£d.  1070  (1925),  for  the  proposi- 
tion that  it  is  beyond  a  state's  authority  to 
interfere  with  parents'  choice  of  private 
education  for  their  children.  Similarly,  de- 
fendants argue,  the  State  of  Michigan  is 
telling  parents  that  their  children  may  be 
taught  only  by  state-certified  teachers,  the 
same  type  of  teachers  who  teach  in  public 
schools.  Without  explicitly  so  stating,  de- 
fendants infer  that  because  the  state  re- 
quires the  same  type  of  teachers  for  both 
private  "  and  public  schools,  it  is  blurring 
the  distinction  between  these  schools  and 
thus  interfering  with  a  parent's  right  to 
choose  private  schools  for  their  children. 

select  private  schools  that  offer  specialized 
instrucuon.  they  have  no  consutuuonai  nght 
10  provide  their  children  with  private  school 
education  unfettered  by  reasonable  govern- 
ment regulation. 

15.  The  defendants'  argument  they  are  operaung 
a  'private'  school  in  their  home  will  be  dis- 
cussed below. 

16-  See.  e-g.  GrirwoU  v.  Connecticut.  381  U.S. 
479.  8SS.CL  1678.  1*  LEdJd  510  (1965)  (noting 
that  the  First  Amendment,  as  decided  in  Pierce. 
includes  parents  nght  to  choose  public  private, 
or  parocnial  school  for  children):  Ohio  v.  Whis- 
«er.  47  Ohio  St-2d  181.  1  O.OJd  105.  351  N.E-2d 
750  (1976)  (the  highest  state  court  struck  down 
education  standards  as  being  violative  of  Pierce 
because  thev  erfecttvelv  eradicated  the  distinc 
lion  between  puolic  and  nonpublic  education 
within  the  slate). 

17.  Vote,  however,  the  states  argument  that 
Pierce  is  limned  as  precedent  because  all  discus- 
sion  of   parental   rights   was   dicta.     The   state 

(758] 


Defendants  also  quote  at  length  irom 
Wisconsin  v.  Yoder.  -lUfi  U.S.  205.  U2  S.CL 
1526.  32  L.Ed.2d  15  (1972).  which  held  that 
parents  have  the  right  to  uke  their  chil- 
dren out  of  high  school  and  give  them 
informal  vocational  training  in  order  to  pro- 
tect sincerely  held  religious  beliefs.  The 
defendants  noted  in  Yoder  that  the  Su- 
preme Court  emphasized  the  case  involved 
the  "fundamental  interest  of  parents,  as 
contrasted  with  that  of  the  State,  to  guide 
the  religious  future  and  education  of  their 
children.  The  history  and  culture  of  West- 
ern civilization  reflect  a  strong  tradition  of 
parental  concern  for  the  nurture  and  up- 
bringing of  their  children."  m  Id.  at  232,  92 
S.CL  at  1541  (emphasis  :added). 

The  defendants'  reliance  on  most  of  the 
cases  cited  is  misplaced  because  those 
cases  deal  with  religious  issues  under  the 
First  Amendment.  This  case  is  specifically 
not  about  religion  and  must  be  so  consid- 
ered. For  example,  in  a  broad  sense. 
Pierce  stands  for  the  proposition  that  par- 
ents have  a  right  to  choose  either  public  or 
private  education  [gafor  their  children. '• 
In  a  narrow  sense,  Pierce  has  been  inter- 
preted as  providing  parents  the  right  to 
direct  the  religious  education  of  their  chil- 
dren.17 In  no  sense,  however,  has  Pierce 
been  interpreted  to  mean  that  parents  have 
a  fundamental  right  to  direct  all  of  their 
children's    education    decisions."      Pierce 

noted  that  Pierce  struck  down  a  law  that  elimi- 
nated alternatives  to  public  education  as  an 
infringement  upon  private  institutions  property 
rights  in  conducting  their  businesses.  It  is  con- 
ceded, however,  that  Pierce  is  better  known  for 
us  discussion  of  parental  rights  than  of  property 
rights. 

18.  Indeed,  consider  this  view  of  Pierce  in  Justice 
White's  concurring  opinion  in  Yoder.  supra  (406 
US.)  at  239.  (92  S.CL  at   15451: 

Pierce  v.  Society  of  Sisters  (citation  omuiedl, 
lends  no  support  to  the  contention  that  par- 
ents may  replace  stale  educational  require- 
menu  with  their  own  idiosyncratic  views  of 
what  knowledge  a  child  needs  to  be  a  produc- 
tive and  happy  member  of  society:  in  Pierce. 
both  the  parochial  and  military  schools  were 
in  compliance  with  all  the  educational  stan- 
dards that  the  State  had  set.  and  the  Court 
held  simply  that  while  a  Slate  may  posit  such 
standards,  it  may  not  pre-empt  the  education- 
al process  by  requiring  children  to  attend 
public  scnools. 
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does  not.  therefore,  stand  for  the  position 
that  parents  have  a  fundamental  right  to 
direct  their  children's  education  under  all 
circumstances,  and  so  the  defendants'  reli- 
ance on  Pierce  for  this  reason  is  mistaken. 
The  defendants'  misilaced  reliance  on 
Yoder  is  even  more  obvious.  Hardly  a 
page  of  that  opjuon  am  be  read  without 
seeing  at  least  one  reference  to  the  par- 
ents' religious  beliefs.  Indeed,  the  Court 
discussed  the  case  in  terms  of  having  to 
balance  the  state's  interest  in  universal  ed- 
ucation with  the  First  Amendment  and  "the 
traditional  interest  ofjpoparents  with  re- 
spect to  the  religious  upbringing  of  their 
children...."  Yoder,  406  US.  at  214.  92 
S.CL  at  1532  (citing  Pierce,  268  US.  at  535, 
45  S.CL  at  573).  In  determining  that  the 
parents  in  Yoder  could  remove  their  chil- 
dren from  school  after  the  eighth  grade  in 
spite  of  the  compulsory  education  laws,  the 
Court  specifically  noted  that  it  was  dealing 
with  a  "centuries-old  religious  society,"  " 
and  not  "with  a  way  of  life  and  mode  of 
education  by  a  group  claiming  to  have  re- 
cently discovered  some  'progressive'  or 
more  enlightened  process  for  rearing  chil- 
dren for  modern  life."  *■  The  defendants' 
argument  that  Yoder  lends  support  to  the 
claim  that  parents  have  any  rights  to  re- 
move their  children  from  school  for  nonreli- 
gious  reasons  is  completely  without  mer- 
it." 

In  further  support  of  their  contention 
that  the  Fourteenth  Amendment  provides  a 
fundamental  right  to  direct  the  education 
of  their  children,  defendants  cite  Meyer  v. 

19.  Yoder.  406  US.  ai  235.  n.  22.  92  S.CL  at  1543. 
n.  22. 

2a     Id  ii  235.  92  S.Cl  at   1543. 

21.  Yoder.  in  fact,  rejected  the  idea  a  similar 
holding  was  likelv  where  something  other  than 
a  religion-based  argument  was  made.  The 
Court  emphasized  the  religion  argument  was 
central  to  us  decision: 

The  very  concept  of  ordered  liberty  pre 
eludes  allowing  every  person  to  make  his  own 
standards  on  matters  of  conduct  in  which 
society  as  a  wnole  has  important  interests 
Thus,  if  the  Amish  asserted  their  claims  be 
cause  ol  iheir  subjective  evaluation  and  rejec- 
tion of  ihe  contemporary  secular  values  ac 
ccpicd  bv  the  maioruv.  much  as  Thoreau  re 
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Nebraska.  262  U.S.  390,  43  S.CL  625.  67 
LEd.  1042  (1922).  :n  which  the  state  tried 
to  prohibit  private,  denominational,  parochi- 
al, or  public  schools  from  teaching  in  any 
language  other  than  English  to  students 
who  had  notj^ureached  the  eighth  grade. 
Defendants  contend  that  this  case  stands 
for  the  proposioon  that  the  state  could  not 
interfere  in  parental  choices  for  children's 
education  in  this  manner  because  it  inter- 
fered "with  the  power  of  parents  to  control 
the  education  of  their  own  children." n 
Meyer,  262  US.  at  401.  43  S.CL  at  627. 
The  defendants'  reliance  on  Meyer  is  mis- 
placed partially  for  the  same  "reason  that 
reliance  upon  Pierce  a  misplaced.11  At 
issue  in  Meyer  was  whether  a  statute  that 
prohibited  teaching  foreign  languages  de- 
nied the  defendant  teacher  his  liberty  as 
guaranteed  by  the  Fourteenth  Amendment. 
262  US.  at  399,  43  S.Ct.  at  626.  The  only 
reference  to  parental  rights  in  the  entire 
opinion  consists  of  one  sentence  noting  that 
the  ban  on  languages  had  the  effect  of 
interfering  with  "the  calling  of  modern  lan- 
guage teachers,  with  the  opportunities  of 
pupils  to  acquire  knowledge,  and  with  the 
power  of  parents  to  control  the  education 
of  their  own."  Id  at  401,  43  S.Ct.  at  627. 
While  Meyer  may  have  made  one  general 
statement  concerning  parental  rights  to 
control  their  children's  education,  it  certain- 
ly does  not  stand  for  the  proposition  that 
the  Fourteenth  Amendment  guarantees 
parents  the  fundamental  right  to  direct 
their  children's  education  free  from  reason- 
able regulation.21 

jected  the  social  values  of  his  time  and  isolat- 
ed himself  at  Walden  Pond,  their  claims 
would  not  rest  on  a  religious  basts.  Thoreau  s 
choice  was  philosophical  and  personal  rather 
than  religious,  and  such  belief  does  not  rise  to 
the  demands  of  ine  Religion  clauses.  (406 
U.S.  at  215-216.  92  S.Cl  at   I533.| 

22.  Defendants  also  cite  Bands  v.  Iowa.  262  U-S. 
404.  43  S.CL  623.  67  L.Ed.  1047  (1923).  for  the 
same  proposition. 

23.  The  defendant  in  Meter  wis  a  teacher,  not  a 
parent,  and  thus  any  discussion  of  parental 
rights  was  dicta  at  best. 

24.  For  the  same  reasons,  the  defendants'  reli- 
ance on  Qarttls.  n.  22  supra,  is  misplaced.  In. 
deed,  the  enure  substantive  text  of  Bartcls  con- 
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Defendants   contend    that    the   Supreme 
Court's  most  recent  affirmation  of  this  fun- 
damental right  | -pa's  found  in  Employment 
Div.,  Dep'l  of  Human  Resources  v.  Smith, 
494  U.S.  872.  110  S.CL  1595.  108  L£d.2d 
876  (1990).    Smith  recognizes  this  parental 
right  as  fundamental,  defendants  contend, 
because  it  held  that  strict  scrutiny  must  be 
applied  when  evaluating  state  actions  that 
interfere  with  the  rights  of  parents  to  di- 
rect their  children's  education.    In  support 
of  this  contention,  defendants  quote  Smith: 
Yoder  said  that  the  Court's  holding  in 
Pierce  stands  as  a  charter  of  the  rights 
of  parents  to  direct  the  religions  upbring- 
ing of  their  children.     And.   when  the 
interests   of   parenthood    are   combined 
with  a  free  exercise  claim  . . .  more  than 
merely    a    "reasonable    relationship    to 
some  purpose  within  the  competency  of 
the  State''  is  required  to  sustain  the  va- 
lidity of  the  State's  requirement  under 
the  First  Amendment.    [Id.  494  VS.  at 
881,  n.  1.  110  S.CL  at  1601,  n.  1  (quoting 
Yoder,  406  U.S.  at  233.  92  S.CL  at  1542).] 
This,  defendants  conclude,  "reaffirms  the 
applicability  of  the  compelling  interest  test 
to  a  claim  of  Fourteenth  Amendment  pa- 
rental rights  standing  alone." 

Perhaps  the  defendants'  most  creative 
interpretation  is  of  the  Smith  decision. 
The  quotation  above  explicitly  states  that  it 
is  only  when  the  interests  of  parenthood 
are  combined  with  the  Free  Exercise 
Clause  (a  claim  defendants  are  not  making) 
that  parents  are  entitled  to  constitutional 

siiu  of  the  following  sentence:  "T.t|he  several 
judgments  entered  in  these  causes  by  the  Su- 
preme Courts  of  Iowa.  Ohio  and  Nebraska,  re- 
spectively, must  be  reversed  upon  authority  of 

.Ueyer  v.  Nebraska,  decided  todav "    262  US. 

at  «09.  43  S.Cl  at  629.  Having  added  no  sub- 
stantive argument,  further  analysis  of  Barteis  is 
unnecessary. 

23.  In  support  of  this  contention,  defendants  cue 
ihe  following  cases  without  explanation:  Maza- 
nee  v.  North  JudsonSan  Pierre  School  Corp.. 
614  F.Supp.  1152  (N.D.Ind..  1985).  iffd  798  F  2d 
230  (CA  7.  1986):  Ellis  v.  OHara.  612  F.Supp. 
379  (E.D..Mo..  1985).  revd  on  other  grounas  302 
F.2d  J62  (CA  8.  1986):  Care  and  Protection  ■•/ 
Charles.  399  Mass.  324.  504  N.E-2d  592  (1987) 

26.     Additionally,  even  those  cases  defendants  cit- 
ed in  support  of  applying  strict  scrutiny  in  reaii- 
(7601 


protection  of  a  fundamental  right.  No- 
where in  the  opinion  does  the  Court  make 
as  bald  a  statement  as  the  defendants' 
reading  of  Smith.  Rather,  as  the  state 
pointed  out.  defendants  ignored  Smith  s 
clear  language  and  persistently  maintain 
their  position  despite  a  directly  contradicto- 
ry holding. 

These  cases,  defendants  are  convinced, 
exemplify  the  United  States  Supreme 
Court's  recognition  of  |ga  Fourteenth 
Amendment  fundamental  right  in  parents 
to  direct  the  education  of  their  children. 
When  considered  with  other  cases  that  de- 
fendants argue  apply  the  fundamental 
rights  of  parents  found  in  Pierce  to  home- 
school  situations. n  they  are  tonvinced  that 
the  constitution  guarantees  them  the  fun- 
damental right  to  educate  their  children  at 
home.  They  may  teach  their  children  on 
their  own,  defendants  conclude,  because  if 
the  Fourteenth  Amendment  allows  them  to 
direct  their  children's  education,  they  ought 
to  be  able  to  provide  that  education  them- 
selves. 

Clearly  the  Supreme  Court  cases  to 
which  defendants  refer  do  not  support  their 
contentions.*  Similarly,  the  home-school 
cases  do  not  support  the  defendants' 
claims.  The  parents  in  Mazanec  v.  North 
Judscrn-San  Pierre  School  Corp.,  614 
F.Supp.  1152  (N.D.Ind..  1985).  affd  798 
F.2d  230  (CA  7,  1986):  Ellis  v.  O'Hara.  612 
F.Supp.  379  (E.D.Mo..  1985),  rev'd  on  other 
grounds  802  F.2d  462  (CA  8,  1986)  and 
Care  and  Protection  of  Charles,  399  Mass. 

ty  applied  only  minimal  scrutiny.  See  e.g..  Far- 
ruigton  v.  Tokushige,  273  US.  284.  298.  47  S.Ct. 
406.  408.  71  t_Ed.  646  (1927)  (the  Court  held 
prohibition  of  foreign  language  schools  to  be 
unreasonable  interference  with  parents'  inter- 
ests in  having  children  laught  in  iheir  native 
language):  Pierce,  supra  (the  Court  struck  do»n 
an  Oregon  law  prohibiting  private  schools,  in 
pan  because  ihey  unreasonably  interfered  with 
ihe  parents  liberty  interest  in  directing  their 
child's  education):  Meyer,  supra  (the  Court 
struck  down  a  ban  on  leaching  foreign  lan- 
guages because  it  unreasonably  interfered  with 
ihe  teachers'  liberty  interests). 

While  strict  scrutiny  was  used  in  Pnnce  v 
Massachusetts.  321  U.S.  158.  166.  6-  S.Cl.  -33. 
*42,  88  l_Ed.  645  (1944).  it  was  used  to  strike 
down  a  law  that  interfered  with  a  custodian  s 
right  lo  direct  her  custodial  child's  religious 
upbringing.    Id.  at  159-160.  64  S.Cl.  at  438—139 
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324.  504  N'.E.2d  592  (1987),  all  aught  their 
i  ^children  at  home  because  of  religious 
convictions.  In  fact,  the  Hazanee  court 
specifically  held  that  "within  the  ambit  of 
the  free  exercise  clause  [there  is]  a  consti- 
tutional right  to  educate  ones  [sic]  children 
in  an  educationally  proper  home  environ- 
ment  "     614   F.Supp.  at  1160.     These 

cases  do.  indeed,  recognize  the  choice  of  a 
home  school  as  protected  under  a  parent's 
fundamental  right,  but  only  under  the  fun- 
damental right  to  direct  a  child's  religious 
education. 

Also  of  interest  is  the  fact  that,  while 
defendants  cited  no  Michigan  home-school 
cases,  there  are  at  least  two  that- are  direct- 
ly  relevant.     One  is  of  particular  impor- 
tance because  defendants  were  parties.    In 
Cloniara,  Inc.  v.  RunJceL  122.  F.Supp.  1442 
OLD -Mich.,  1989).  the  United  States  Dis- 
trict Court  for  the  Eastern  District  of  Mich- 
igan held  that  defendants  (and  one  other 
home-school  couple) 
may  have  the  right  to  choose  home  based 
education  over  public  school  education  or 
other  private  school  education.    Howev- 
er, such  home  schooling,  in  the  absence 
of  a  claim  based  on  religious  beliefs,  may 
be  subject  to  reasonable  government  reg- 
ulation.    Plaintiffs  here  have  no  funda- 
mental right  to  educate  their  children  at 
home  free  from  reasonable  government 
regulation.    [Id  at  1458.] 
In  Hanson,  supra,  home-school  parents 
argued  that  parents'  fundamental  rights  to 
direct  their  children's  education  arose  from 
the  penumbrae  of  the  First,  Ninth,  and  the 
Fourteenth    Amendments.      However,    the 
court  rejected  this  argument  for  basically 
the  same  reasons  that  the  arguments  here 
fail.      See    490    F.Supp.    at    112-114.      Al- 
though the  Hansons  cited  some  of  the  same 
cases  as  the  defendants  (i.e..  Meyer,  Pierce. 
Yoder.    etc.).    the   court   pointed   out   that 
language   taken   from   these  incases  was 
dice,    at   best.     Id.    490   F.Supp.   at    112. 
Whiie  giving  these  cases  due  consideration, 
the  court  concluded  that  the  Hansons'  as- 

Z7.  The  ponion  of  Justice  Riley  s  dissenting  opin- 
ion 10  which  defendants  refer  stales  enforce 
mem  of  ihe  icacher  certification  requirement. 
as  applied,  is  noi  essential  10  achieve  that  obiec 
live.     Unless  ana  until  the  state  can  show  other 
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serted  nghes  were  nothing  more  than  per- 
sonal or  philosophical  cnotces  and  were, 
therefore,  not  within  the  bounds  of  consti- 
tutional protection.  Id.  at  114.  The  court, 
too,  concluded  that  there  is  no  fundamental 
parental  right  to  direct  a  child's  secular 
education. 

Finally,  defendants  argue  that  this  Court 
has  already  decided  that  the  state  cannot 
require  certified  teachers.  In  support  of 
this  argument,  defendants  refer  to  Justice 
Riley's  conclusion  in  Sheridan  Rd.  Baptist 
Church  v.  Dep't  of  Ed.,  426  Mich.  462.  565, 
396  N.W.2d  373  (1985),  cert.  den..  481  U.S. 
1050,  107  S.Ct.  2183.  95  LE<L2d  839  (1987), 
confirmed  by  a  majority  of  tie  Court  in 
Dep  'I  of  Social  Services,  v.  Emmanuel 
Baptist  Preschool,  434  Mich.  380,  455 
N.W.2d  1  (1990),  as  standing  for  the  propo- 
sition that  teacher  certification  require- 
ments are  not  compelling  enough  to  inter- 
fere with  parental  rights  guaranteed  by  the 
First  and  Fourteenth  Amendments." 

Defendants  have  completely  miscon- 
strued the  context  in  which  Justice  Riley's 
statement  was  made.  By  reviewing  Justice 
Riley's  opinion  in  Sheridan  Rd.  it  becomes 
clear  that  her  reference  to  the  Fourteenth 
Amendment  was  in  connection  with  a  First 
Amendment  claim.  Indeed,  the  entire 
thrust  of  the  lawsuit  pitted  the  state's  in- 
terest in  ensuring  quality  instruction  in 
nonpublic  religious  schools  against  the  par- 
ents' freedom  of  religion  claims. 

Despite  defendants'  contention,  neither 
this  intCourt  nor  any  other  court  has  held 
that  parents  have  a  fundamental  right  to 
direct  their  children's  education  under  all 
circumstances.  Rather,  state  interference 
with  such  rights  deserves  strict  scrutiny 
only  within  the  context  of  the  First  Amend- 
ment. 


[3]  Having  found  strict  scrutiny  unnec- 
essary because  of  the  absence  of  a  funda- 
mental right,  the  state's  teacher  certifica- 

wise.  the  enforcement  of  the  statutory  icacher 
certification  requirement,  as  applied,  would  be 
violative  of  the  First  and  Fourteenth  Amend 
ments.'  Shendan  Rd.  Sapust  Church  v.  Depi  ol 
Ed.,  supra  J26  Mien,  at  565.  396  N  W  Id  373. 
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□on  requirement  need  only  satisfy  the  mini- 
mal scrutiny  test.  Although  not  analyzed 
in  the  courts  below  a  or  raised  by  the  de- 
fendants before  this  Court  or  the  courts 
below,  the  dissenting  opinion  concludes 
that  the  teacher  certification  requirement 
docs  not  survive  the  "reasonably  related  to 
a  legitimate  state  interest"  standard  ap- 
plied to  ordinary  regulatory  measures  that 
affect  nonfundamental  rights.  Further- 
more, while  purportedly  applying  this  stan- 
dard, the  dissenting  opinion  applies  a  strict 
scrutiny  requirement  by  placing  the  burden 
of  proof  upon  the  state,  rather  than  on  the 
party  attacking  the  challenged  regulation.9 
'TTJhe  state  failed  to  provide  any  evidence 
proving  a  correlation  between  the  teacher 
cerdficadon  requirement  and  educaponalgr 
achievement  . . .,"  (dissent  op.  pp  125-126); 
"[n]or  does  the  state  argue  that  the  Ben- 
netts' education  of  their  children  is  not 
'meritorious'  or  poses  'peculiar  circum- 
stances or  presents]  emergencies  which 
demand  extraordinary  measures  relative  to 
primary  education.' "  (Dissent  op.  p  125.) 
[4. 5]  In  general  it  can  be  assumed  the 
state  has  an  interest  in  seeing  that  all 
children  within  its  borders  are  properly  ed- 
ucated.3*   Specifically,  in  a  previous  case  in 

28.  In  its  only  reference  to  this  tea.  the  Court  of 
Appeals  said;  The  correct  ten  is  whether  the 
state's  regulation  bears  a  rational  reUuonshtp  to 
some  legitimate  state  purpose.  The  state  cerufi- 
cauon  requirement  meets  this  standard  of  re- 
view.- 179  Mich_App.  at  238.  449  N.W.2d  899 
icitauon  omitted). 

29.  The  United  States  Supreme  Court,  in  Math- 
ews v.  Lucas.  427  US.  495.  Sll.  96  S-Ct-  2755. 
2765.  49  l_Ed.2d  651  (1976).  noted  that,  within 
the  minimal  scrutiny  test,  the  parry  challenging 
the  regulation  bears  the  burden  of  establishing 
the  unreasonableness  of  the  state  action.  See 
also  Clonlara.  722  F-Supp.  at  1458.  in  which  a 
federal  district  court  implied  that  a  successful 
challenge  to  Michigan  s  teacher  certification  re- 
quirement demands  a  showing  that  the  require 
mem  is  not  reasonably  related  to  ihe  state  s 
legiumate  interesL 

30.  The  United  States  Supreme  Court,  in  Pnnct 
v.  Massachusetts.  321  US.  at  168.  64  S.Ct.  at  443. 
recognized  :hat  a  states  authoniy  over  chil- 
dren s  activities  is  broader  than  us  authonn 
over  similar  actions  of  adults.  Indeed,  the 
Court  noted  "Ta|  democratic  society  rests,  for  its 
continuance,    upon    the    healthy,    well-rounded 
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federal  court,  the  same  Micnigan  teacher 
certification  requirements  were  recognized 
as  a  reasonable  means  to  a  legitimate  state 
interest.  Hanson  v.  Cusnman.  490 
F.Supp.  109,  115  (W. D.Mich..  1980).  We 
also  find  that  ensuring  the  minimum  com- 
petence of  those  entrusted  to  teach  to  be, 
at  the  very  least,  a  legitimate  state  inter- 
est.31 Under  the  second  part  of  the  mini- 
mal scrutiny  test,  a  state  law  prevails  if  it 
is  in  any  way  reasonably  related  to  the 
state's  interest.  Such  a  relationship  is  not 
difficult  to  establish  because  a  challenge 
fails  if  the  relationship  is  "  'at  least  debate- 
able.'  "  Metropolitan  Life,  Ins.  Co.  v. 
Ward,  470  US.  869.  881.  105  S.CL  1676, 
1683,  84  L.ZdJZd  751  (1985). 

[6]  Across  the  country,  state  and  feder- 
al courts  have  upheld  home-school  regula- 
tions simply  on  the  ground  that  they  were 
reasonable  state  aotions.m"  For  example, 
having  found  no  fundamental  parental 
right  to  direct  a  child's  education  free  from 
reasonable  government  regulation,  the 
Clonlara  court  upheld  the  same  teacher 
certification  requirements  at  issue  here. 
722  F.Supp.  at  1458.  Similarly,  the  United 
States  Court  of  Appeals   for  the  Eighth 

growth  of  young  people  into  full  maturity  as 
citizens,  with  all  that  implies."     Id. 

31.  The  state,  in  Hanson,  argued  that  if  there 
were  no  teacher  certification  requirements,  con- 
siderable expense  would  be  required  for  the 
sute  to  examine  and  supervise  a  wide  variety  of 
facilities  and  individuals,  widely  scattered 
throughout  the  sute.  who  might  wish  to  instruct 
children  at  home.  490  F-Supp.  at  115.  The 
state  asserted  that  a  uniform  teacher  certifica- 
tion requirement  was  a  less  expensive  and  more 
efficient  way  to  maintain  competency  among 
those   leaching  children   within   the  state.      Id 

32.  See.  e.g..  In  re  Sawyer.  234  Kan.  436.  672  P-2d 
1093  (1983)  (laws  regulating  public  school  alter- 
natives, minimum  hours  of  instruction,  and 
teacher  competency  have  a  rational  relationship 
to  the  legitimate  state  purpose  of  educaung  chil- 
dren): In  re  Kilroy.  121  Misc.2d  98.  467  N.Y.S.2d 
318  (1983)  (infrequent,  unobtrusive  home  visits 
bv  a  nonpublic  school  evaluation  committee 
were  deemed  a  reasonable  means  for  advancing 
ihe  Icgmmaie  state  interest,  despite  parental 
rights);  People  v.  Turner.  121  Cal.App.2d  Supp. 
361.  263  P2d  635  (1953).  app.  dis.  347  U.S.  972. 
74  S.CL  785.  98  l_Ed.  1 1 12  (1954)  (rules  regulat- 
ing nonpublic  schools  were  reasonable  and  not 
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Circuit  in  Murphy  v.  ArkaTisas.  852  ?2i 
1039  (CA  3.  1988).  upheld  the  Arkansas 
Home  School  Act  because,  even  though  it 
required  compliance  with  several  proce- 
dures before  a  child  couid  be  lawfully  tak- 
en from  a  public  or  private  school  and 
taught  at  home,  the  court  was  satisfied 
that  the  state  had  a  rational  reason  for  the 
comprehensive  regulation.3 

The  dissent  lists  several  reasons  for  its 
conclusion  that  teacher  certification  is  not 
reasonably  related  to  what  it  perceives  to 
be  the  state's  interest.  We  find  these  ar- 
guments to  be  unpersuasive.  The  fact  that 
the  state  has  not  contested  the  inadequacy 
of  the  defendants'  instruction  is  irrelevant 
in  light  of  the  fact  it  is  defendants'  burden 
to  prove  the  unreasonableness  of  the  certi- 
fication requirement.14  As  Justice  Mal- 
lett's  dissent  in  People  v.  DeJonge,  442 
Mich.  266,  304-305,  501  N.W.2d  127,  131 
(1993),  points  out.  the  mere  existence  of 
other,  even  less  restrictive,  home-school 
regulations  in  our  sister  states  tells  us 
little  about  those  states'  interests,  whether 
they  are  the  same  as  or  different  from 
Michigan's,  and  whether  their  regulations 
relate  reasonably  to  those  interests.    And. 

violative  of  the  parental  nght  to  determine  how 
and  where  children  were  to  be  educated). 

33.  The  state  advanced  three  primary  reasons  for 
the  comprehensive  regulation  of  home  schools. 
First,  (he  state  argued  non-home  schools  en- 
couraged more  formality  and  structure  than  did 
home  schools.  This  argument  led  the  state  to 
believe  more  senous  instruction  would  occur  in 
other  than  the  relaxed  atmosphere  of  the  home. 
8S2  F.2d  at  1044.  Second,  the  state  argued  that 
the  likelihood  more  than  one  family  sends  their 
children  to  non-home  schools  provides  an  addi- 
tional objective  indication  of  the  school's  quaiitv 
that  is  absent  in  the  home-school  situation.  Id 
Finally,  ihe-  state  argued,  unlike  home-school 
parents,  parents  sending  Iheir  children  io  public 
or  private  schools  must  pay  for  those  schools 
(through  taxes  or  tuition)  and  so  would  be  more 
likely  io  demand  their  money  s  wonh  of  qualiiv 
education  for  their  children.  Id.  These  factors, 
(he  court  was  convinced,  provided  the  state  with 
a  legitimate  reason  for  the  home-school  require 
ments.     Id. 

34.  If  ii  were  (he  slates  burden,  we  believe  (he 
stale  would  be  able  io  show  the  ultimate  made 
quacy  of  instruction.  On  (he  basis  of  (he  (rial 
transcript,  (here  is  a  strong  indication  the  defen 
dants  would  have  difficulty  instructing  (he  chil 


in  any  event,  the  number  of  states  that  do 
not  require  certified  teachers  for  home 
schools  is  not  as  universal  as  suggested. 
In  addition  to  California.  Alabama "  and 
Nebraska  *  require  certified  teachers,  and 
the  Kansas  Supreme  Court  has  found  that 
the  state's  compulsory  attendance  law,  in 
effect,  prohibit  home  schools."  We  are 
simply  unconvinced  there  is  any  reason  to 
find  that  the  teacher  certification  require- 
ment is  anything  but  at  least  reasonably 
related  to  the  state's  legitimate  interest. 

[7]  In  the  case  at  bench,  it  was  incum- 
bent upon  defendants  to  show,  the  unrea- 
sonableness of  the  certification  require- 
ment," and  they  have  been  unable  to  do  so. 
Neither  the  defendants  nor  the  dissenters 
have  cited,  and  we  have  not  found,  any 
iMocase  holding  that  a  state's  teacher  certi- 
fication requirement  is  unreasonable  in  its 
relationship  to  the  state's  legitimate  inter- 
ests. We  are  convinced,  therefore,  that  the 
requirement  is  not  unreasonable.  Teacher 
certification  can  measure,  and  to  some  ex- 
tent ensure,  the  minimum  qualifications  of 
each  teacher.  Certification  is.  therefore,  at 
least  not  an  unreasonable  way  to  further 
the  state's  interest. " 

dren  ax  they  encountered  the  demands  of  the 
high  school  curriculum. 

33.  Alabama  parents  leaching  their  children  at 
home  for  other  (han  religious  reasons  must  be 
stale  certified  to  teach.  See  Ala.Code  16-28- 1  tt 
sea. 

36.  Home-school  parents  in  Nebraska  are  ex- 
empted from  the  state  s  teacher  certification  re- 
quirement only  when  existing  state  regulation  is 
in  conflict  with  religious  beliefs.  See  Neb.Rev. 
Stat.  79-1701(2). 

37.  See  In  re  Sawyer,   n.  32  supra. 

38.  See  Mathews  v.  Lucas,  n.  29  supra.  427  VS. 
p.  SI  I.  96  S.Ct.  p.  2765. 

39.  Because  home  schooling  attracts  some  of  the 
most  resourceful  and  dedicated  of  parents  who 
are  often  in  least  need  of  regulation  or  supervi- 
sion in  carrying  out  one  of  ihe  most  fundamen- 
tal responsibilities  of  family  and  state,  we  would 
hope  thai  the  regulators  could  find  a  regulatory 
scheme  ihai  would  allow  (he  flexibility  needed 
by  the  home-school  prooonents  without  leading 
io  abuses  that  could  occur  if  some  of  (he  least 
responsible  among  us  were  to  take  advantage  of 
(he  opportunity  to  avoid  compulsory  attendance 
at  non-home  schools.     Thai  delicate  (ask.  how- 
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[8]  In  arguing  that  they  were  entitled 
to  a  hearing,"  defendants  contend  that  be- 
fore they  can  be  prosecuted  under  the  com- 
pulsory attendance  law,"  they  are  entitled 
to  a  hearing  provided  by  the  private  and 
parochial  schools  act."  Defendants  assert 
that  they  are  entitled  to  this  hearing  be- 
cause they  are  a  "state  approved  school" 
as  defined  by  the  School  Code.*3  Defen- 
dants point  oat  that  there  are  no  informal 
procedures  for  approving  nonpublic 
schools:  ail  that  exist  are  procedures  for 
finding  that  self-proclaimed  nonpublic 
schools  are  not  in  compliance  with  the  pri- 
vate and  parochial  schools  act."  Defen- 
dants  argue,   therefore,   that  they  are  a 

ever,  is  not  ours,  and.  unlike  a  strict  scrutiny 
lest,  the  reasonable  regulation  standard  does 
not  require  the  least  intrusive  or  the  most  crea- 
uve  regulatory  scheme. 

40.  Defendants  spend  considerable  time,  in  the 
context  of  this  issue,  arguing  the  facts  of  their 
case— chat  they  were  in  fact  in  compliance  with 
the  teacher  certification  and  minimum  days  and 
noun  requirements.  However,  because  of  our 
decision  to  remand  the  case  for  a  hearing,  it  is 
not  necessary  to  determine  whether  defendants 
were  in  compliance  with  the  rules  relating  to 
home  schools. 

41.  See  n  1  for  the  text  of  the  relevant  provisions 
of  the  compulsory  education  law. 

42.  For  the  text  of  the  relevant  provision  of  the 
private  and  parochial   schools  act.  see  a.   12. 

43.  The  School  Code  defines  a  "state  approved 
nonpublic  school"  as  a  "nonpublic  school  which 
complies  with  Act  No.  302  of  the  Public  Acts  of 
1921.  as  amended,  being  lections  388-551  to 
388.558  of  the  Michigan  Compiled  Laws 
!§§  413.1921  to  15.1928  of  the  Michigan  Stat- 
utes Annotated]."  M.C.L.  §  380.6(8):  M^A. 
§  15.4006(8).  The  act  to  which  this  definition 
-Men  is  the  private  and  parochial  schools  act. 

Compliance  with  this  section  is  important  for 
defendants  because  the  compulsory  attendance 
laws    provide   an   exemption    from    mandatory 
public  school  attendance  for 
[a |   child  who  is  attending   regularly  and   is 
being  taught  in  a   state  approved   nonpublic 
school,  which  teaches  subjects  comparable  to 
those  taught  m  the  public  schools  to  children 
of   corresponding    age    and    grade,    is    deter- 
mined by  ihe  course  of  study  for  the  public 
schools  of  ihe  district  within  which  the  non- 
public   scnool    is    located.      [M.C.L.    §  380.- 
1561(3)(a):    M.S.A.  §   I5.4156l(3)(a).| 
[7641 


nonpublic  school  within  the  meaning  of  the 
law  until  the  state  suoenntendent  finds 
them  not  to  be  in  compliance  with  the  pri- 
vate and  parochial  schools  act-  Further- 
more, it  is  only  after  the  superintendent 
finds  them  not  to  be  in  compliance  that  the 
state  can  prosecute  them  for  failing  to  com- 
ply with   the  compulsory  education   laws. 

[9J  h-n While  we  disagreed  with  defen- 
dants regarding  the  first  issue,  we  agree 
that  they  were  entitled  to  a  hearing  before 
being  prosecuted  under  the  compulsory  ed- 
ucation laws.  This  conclusion  is  complicat- 
ed, however,  by  the  absence  of  any  Michi- 
gan statute  relating  specifically  to  home 
schools.4*  While  all  may^  agree  that  such 
schools  are  not  illegal  per  se,M  there  is  no 

44.  In  support  of  this  assertion,  defendants  refer 
to  a  stipulation  entered  into  by  the  superinten- 
dent of  education.  Phillip  E-  Runkel.  in  a  simi- 
lar case.  In  DeJonge  v.  Superintendent  ol  Public 
Instruction,  unpublished  stipulation  and  order 
of  the  Ingham  Circuit  Court,  entered  Juiv  22. 
1986  (Docket  No.  85-56712-AW).  the  state  su- 
perintendent agreed  that 

[ijhere  is  no  approval  or  licensing  procedure 
pursuant  to  any  state  statute  or  administrative 
rule  which  requires  a  private  home  school,  or 
a  private,  nonpublic  school  of  any  kind,  to  be 
approved  or  licensed  by  the  Department  of 
Education  of  the  State  of  Michigan  prior  to 
that  school's  opening  for  operation  or  during 
the  school's  ongoing  operation. 
Furthermore,   the  state   superintendent   agreed 
that  the  Department  of   Education's  authority 
was  limited  to  disapproving  those  private,  non- 
public schools,  pursuant  to  the  administrative 
procedures  promulgated  under  the  private  and 
parochial  schools  act.  where  there  has  been  a 
finding  of  noncompliance. 

45.  Indeed,  there  is  no  consensus  among  those 
involved  in  this  case  with  regard  to  what  law 
should  be  applied.  Both  Sandra  Bennett  and 
Dr.  Montgomery  testified  that  the  defendants 
home  program  was  not  a  private  school  (imply- 
ing the  inapplicability  of  the  private  and  paro- 
chial schools  act).  Dr.  Montgomery  assencd. 
however,  that  such  programs  are  treated  as  pri- 
vate schools  because  of  the  absence  of  anv  other 
specifically  applicable  legislation. 

Shirley  Waters,  the  attendance  officer  for  the 
Plymouth-Canton  School  District,  testified  ex- 
plicitly that  the  private  and  parochial  schools 
act  did  not  apply  lo  home-school  programs. 
However,  in  determining  that  defendants  violat- 
ed the  comoulsory  education  laws.  Ms.  Waiers 
considered  those  factors  listed  in  that  act. 

46.  See.  generally,  Clonlara.  Inc.  v  Runkel.  supra 
(accepting    without    argument    the    legality    of 
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agreement  about  how  they  should  be  run. 
The  compulsory  education  laws  require 
parents  to  send  their  children  to  public 
school,  unless  the  cnildren  are  attending 
"state  approved  nonpublic  schoolfs]." " 
Thus,  a  home  school  is  valid  only  if  it  can 
be  considered  a  state-approved  nonpublic 
school.  The  School  Code  defines  a  "state 
approved  nonpublic  school"  as  one  that 
meets  the  requirements  of  the  private  and 
parochial  schools  act-**  Therefore,  to  be 
valid,  a  home  school  must  meet  the  require- 
ments of  the  private  and  parochial  schools 
act.  Indeed,  the  state  prosecuted  defen- 
dants, inter  alia,  because  their  home-school 
program  did  not  utilize  the  services  of  a 
certified  teacher,  nor  did  they  provide  proof 
of  a  curriculum  comparable  to  that.otfered 
by  the  pubiicio  school  These  require- 
ments are  the  same  as  those  required  by 
the  private  and  parochial  schools  act.  If 
defendants  can  be  prosecuted  for  failing  to 
comply  with  certain  provisions  of  the  pri- 
vate and  parochial  schools  act.  it  would 
seem  that  there  is  no  reason  why  all  of  the 
act's  provisions  should  not  apply  to  defen- 
dants, including  the  provision  requiring  a 
hearing  before  the  state  may  close  a  non- 
public school. 

[10.11]  This  position  is  supported  by 
§  4  of  the  act,  which  imposes  a  duty  upon 
the  person  responsible  for  enforcing  the 
compulsory  education  laws,"  upon  nonce 
from  the  state  superintendent  that  a  non- 
public school  is  not  in  compliance  with  the 
act,  to  make  sure  that  the  children  from 
the  school  are  compelled  to  attend  some 
other  school."  As  amicus  curiae  Depart- 
ment of  Education  points  out,  these  provi- 
sions cannot  be  confused  simply  because 
the  school  administrators  and  parents  are 
the  same  people.  As  we  read  this  provi- 
sion, where  home  schools  are  involved, 
once   the   state  superintendent  determines 

home  schools  in  general).  But  see  State  v.  Lo*- 
rv.  191  Kan.  701.  Hi  P.2d  962  (1963)  (infemng 
home  schools  are  no  longer  a  valid  alternative 
to  public  school  attendance). 

47.     For    the    lent   of    the  compulsory    education 
laws,   see  n    1. 


4&.     Sec  n  ^3  for  the  complen 
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that  a  home  school  is  not  in  compliance 
with  the  private  and  parochial  schools  act. 
and  that  school  is  closed,  the  superinten- 
dent has  a  duty  to  notify  the  relevant 
school  district's  attendance  officer.  At  this 
point  the  attendance  officer  may  initiate 
criminal  proceedings  against  the  parens 
for  failing  to  send  their  children  to  school 
in  violation  of  the  compulsory  education 
laws.  In  essence,  what  defendants  argue 
is  correct;  before  home-school  parents  can 
be  prosecuted  under  the  compulsory  edu- 
cation laws  for  failing  to  send  their  chil- 
dren to  "school,"  it  must  first  be  deter- 
mined that  the  involved  heme  school  does 
not  meet  the  |  u* requirements  of  the  private 
and  parochial  schools  act.- 

[12]  The  Court  of  Appeals  rejected  this 
argument  because  it  decided  defendants 
had  no  school  to  close.  The  Court  based 
this  decision  on  the  findings  that,  inter  alia, 
there  were  no  certified  teacher  or  compara- 
ble curricula;  but  this  is  precisely  the  crite- 
ria that  the  state  superintendent  reviews  in 
determining  whether  a  nonpublic  school  is 
complying  with  the  private  and  parochial 
schools  act.41  The  Court  found  this  treat- 
ment to  be  consistent  with  the  Attorney 
General's  treatment  of  the  issue,  but  the 
Attorney  General  was  construing  the  provi- 
sions relevant  to  private  schools — just  what 
defendants  are  arguing  for  here.  It  does 
not  make  sense  that  the  Court  of  Appeals 
itself,  albeit  unknowingly,  applied  the  pri- 
vate and  parochial  schools  act  criteria  in 
order  to  say  that  defendants  have  no 
school,  and  then  told  defendants  that  be- 
cause they  were  not  a  school,  they  were  not 
entitled  to  the  act's  hearing  provision.  In 
fact,  they  are  a  school  until  a  hearing  pro- 
duces a  determination  to  the  contrary. 

49.  The  person  responsible  for  enforcing  the 
compulsory  education  laws  is  the  relevant  puo- 
lic  school  district  s  attendance  officer. 

50.  For  the  text  of  §  4    see  n   12. 

51.  In  essence,  the  Court  of  Appeals  ignored  the 
hearing  requirement  and  made  the  finding  of 
noncompliance  that  should  have  been  made  at 
the  hearing. 
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The  stale's  argument  makes  the  same 
mistake.42  The  state  argues  that  the  provi- 
sions of  the  private  and  parochial  schools 
act  are  not  the  concern  of  the  prosecutor. 
Rather,  the  state  argued,  the  prosecutor 
was  only  interested  in  prosecuting  parents 
who  failed  to  send  their  children  to 
school."  Cloangm  a  home  school  for  fail- 
ing to  comply  with  the  private  and  parochi- 
al schools  act,  although  in  effect  what  the 
defendants'  prosecution  resulted  in.  was 
not  the  prosecutor's  concern.  But  the 
prosecutor  argued  that  defendants  were 
not  sending  their  children  to  school  because 
the  "school"  to  which  the  parents  sent  their 
children,  inter  alia,  did  not  utilize  a  certi- 
fied teacher  or  provide  comparable  curricu- 
la. Again,  these  are  the  same  criteria  the 
state  uses  to  close  nonpublic  schools  under 
the  private  and  parochial  schools  act 
Even  though  he  does  not  realize  it,  the 
prosecutor  is  concerned  with  the  act's  pro- 
visions because,  if  he  has  been  informed 
that  the  provisions  were  not  complied  with, 
he  can  prosecute  home-school  parents  for 
failing  to  send  their  children  to  school.  It 
is  only  fair,  then,  that  if  defendants  are 
required  to  comply  with  the  act's  provi- 
sions, they  should  also  be  entitled  to  the 
act's  hearing  requirement. 

rv 

We  conclude  that  the  Fourteenth  Amend- 
ment does  not  provide  parents  a  funda- 
mental right  to  direct  their  children's  secu- 
lar education,  and,  thus,  the  state  regula- 
tion need  only  be  judged  by  a  rational 
relationship  test-  We  further  conclude  that 
the  defendants  have  not  met  the  burden  of 
establishing  that  teacher  certification  is  not 
reasonably  related  to  the  state's  legitimate 
interest.  Moreover,  defendants  were  enti- 
tled, under  the  statute,  as  administrators  of 
a  private  home  school  to  the  hearing  pro- 
vided by  the  private  and  parochial  schools 
act  before  they  could  be  prosecuted  as  par- 

52.  Like  defendants,  see  n  40.  the  stale  discusses 
factually  whether  defendants  complied  with  the 
private  and  parochial  schools  act.  However,  for 
the  reason]  stated  previously,  we  need  not  ad- 
dress this  argument. 

53.  In  us  amicus  curiae  bnef.  the  Board  of  Edu- 
cation notes  that  confusion  arises  in  the  con- 
struction of  the  two  statutes  because  in  home- 
school  situations  the  same  parties  are  both  the 
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ents  who  failed  to  send  their  children  |  l4l,to 
school  in  violation  of  the  compulsory  edu- 
cation laws. 

For  the  foregoing  reasons,  the  defen- 
dants' convictions  for  failing  to  send  their 
children  to  school  in  violation  of  the  com- 
pulsory education  laws  are  vacated. 

ROBERT  P.  GRIFFIN  and  MALLETT. 
JJ„  concur. 

LEVIN,  Justice  (concurring). 

I  join  in  the  vacation  of  the  convictions 
because  I  agree  with  the  majority  that  the 
Bennetts  were  entitled,  under  the  statute, 
to  a  hearing  before  they  would  be  subject 
to  prosecution  for  failure  to  send  their  chil- 
dren to  school. 

MICHAEL  F.  CAVANAGH,  CJ., 
concurs. 

BOYLE,  Justice  (concurring  in  part  and 
dissenting  in  part). 

I  concur  in  Justice  Brickley's  reasoning 
and  result  in  parts  I  and  II  of  his  opinion. 
I  respectfully  disagree  with  part  III.  The 
statutes  in  question,  M.C.L.  §  388.554: 
M3-A.  §  15.1924  (the  private  school  act) 
and  M.C.L.  §  380.1599;  M.S.A.  §  15.41599 
(the  School  Code)  have  different  purposes 
and  distinct  remedies.  The  administrative 
hearing  required  by  the  private  school  act 
applies  to  the  operator  of  a  school  and  is 
administered  by  the  Department  of  Edu- 
cation. The  department  has  no  statutory 
role  in  the  enforcement  of  the  compulsory 
education  law,  which  is  administered  by  the 
local  school  districts  and  the  prosecuting 
attorney,  and  is  directed  to  the  responsibili- 
ty of  persons  in  parental  relation  with 
school-age  children.  I  would  affirm  the 
decision  of  the  Court  of  Appeals. 

parents  prosecuted  for  failing  to  send  their  chil- 
dren to  school  and  Ihe  private  school  adminis- 
trators not  complying  with  the  pnvate  and  paro- 
chial schools  act.  This  'coincidence.'  ihe  board 
argues,  does  not  merge  the  two  statutes.  Rath- 
er, ihe  board  urges  this  Court  to  consider  the 
two  statutes  completely  independently  of  each 
other. 
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RILEY,  Justice  (concurring  in  part  and 
dissenting  in  part). 
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II 


I  agree  with  the  majority  regarding  the 
issue  resolved  in  part  III  and  join  that 
holding.  Yet,  I  [y  would  hold  that  M.C.L. 
§  388.353:  M.S.A.  §  15.1923  unconstitu- 
tionally abridges  defendants'  right  to  direct 
the  education  of  their  children  because  it  is 
an  unreasonable  regulation  unrelated  to 
the  educational  achievement  of  their  chil- 
dren schooled  at  home.  Therefore,  I  re- 
spectfully dissent  from  the  Court's  holding 
in  part  IL 

I 

As  noted  by  the  majority,  defendants 
John  and  Sandra  Bennett  taught  their  chil- 
dren, Scott,  Erika,  Krista,  and  Jason,  at 
home  in  cooperation  with  Clonlara,  Inc's 
home  based  education  program.  Maj.  op  at 
108.  The  Bennetts'  performance  as  teach- 
ers is  not  criticized  by  the  state,  only  their 
failure  to  utilize  certified  instructors.  In- 
deed, any  state  contention  that  the  Ben- 
netts inadequately  instructed  their  children 
would  be  unwarranted  because  the  Ben- 
netts appear  to  be  at  least  as  effectual 
educators  as  the  local  public  school  district. 
In  fact,  the  majority  recognizes  that  Ja- 
son's educational  achievement  was  at  least 
satisfactory,  while  Erika's  and  Krista's 
were  superior  for  their  grade  levels.  Maj. 
op  at  109,  n.  6.  The  excellence  of  the 
Bennetts'  teaching,  however,  was  most  co- 
gently demonstrated  by  the  educational  im- 
provement of  Scott;  he  had  fallen  below 
grade  level  in  public  school,  but  under  his 
parent's  instruction  he  steadily  progressed 
and  met  the  goals  of  his  grade  level,  id. 
Nevertheless,  the  state  prosecuted  and  con- 
victed the  Bennetts  for  failing  to  utilize 
certified  teachers. 

1.  The  history  and  culture  of  Western  civiliza- 
tion reflect  a  strong  tradition  of  parental  con- 
cern for  the  nurture  and  upbringing  of  iheir 
children."  Wisconsin  v.  Yoder.  UM,  US.  205. 
132.  92  S.CL  1526.  1541.  32  LEdJd  15  (1972). 

2.  Professor  Ha/en  elaborates: 

*IT|he  cultural  patterns  of  American  family 
life  have  coninbuied  enormously  lo  the  ulu- 


As  in  all  constitutional  jurisprudence,  an 
examination  of  the  history  and  rationale 
underlying  the  ii<sright  oo  educate  ones 
children  is  necessary  to  obtain  the  proper 
insight  vital  to  the  proper  resolution  of  the 
instant  case.  Committee  for  Constitu- 
tional Re/orm  v.  Secy  of  State,  425  Mich. 
336,  340-342,  389  N.W.2d  430  (1986);  Lock- 
wood  v.  Comm'r  o/  Revenue,  357  Mich. 
517.  556-558.  98  N.W.2d  753  (1959). 


American  jurisprudence  has  historically 
recognized  "Western  civilization  concepts 
of  the  family  as  a  unit  with  broad  parental 
authority  over  minor  children."  Parham 
v.  J.JL.  442  U.S.  584,  $02.  99  S.Ct-  2493, 
2504.  61  L.E<L2d  101  (1979).'  Indeed, 
"[tjtua  primary  role  of' the  parents  in  the 
upbringing  of  their  children  is  now  estab- 
lished beyond  debate  as  an  enduring  Amer- 
ican tradition."  Wisconsin  v.  Yoder,  406 
U.S.  205.  232,  92  S.Ct.  1526.  1541.  32 
LE<L2d  15  (1972).  Society's  historical  def- 
erence toward  parental  responsibility  re- 
garding their  children  has  been  in  part 
motivated  by  the  "presumption  that  par- 
ents possess  what  a  child  lacks  in  maturity, 
experience,  and  capacity  for  judgment  re- 
quired for  making  life's  difficult  decisions," 
as  well  as  the  recognition  that  "bonds  of 
affection  lead  parents  to  act  in  the  best 
interests  of  their  children."  Parham,  su- 
pra 442  US.  at  602.  99  S.Ct.  at  2504. 
Perhaps  most  important,  this  well-estab- 
lished protection  of  the  "sanctity  of  the 
family"  has  occurred  "precisely  because 
the  institution  of  the  family  is  deeply  root- 
ed in  this  Nation's  history  and  tradition.  It 
is  through  the  family  that  we  inculcate  and 
pass  down  many  of  our  most  chenshed 
values,  moral  and  cultural."  Moore  v.  East 
Cleveland.  431  U.S.  494.  503-504.  97 
S£t.M,  1932.  1937-1938.  52  L.Ed.2d  531 
(1977)  (Powell,  J.).'    "Properly  understood. 

male  purposes  of  a  democratic  society  by  pro- 
viding the  stability  and  the  structure  that  are 
essential  to  sustaining  individual  liberty  over 
(he  long  term. . . .  Only  in  the  master-appren- 
tice relationship  of  parent  and  child,  commit- 
ted to  one  another  by  the  bonds  of  kinship. 
can  the  skills,  normative  standards,  and  vir- 
tues that  maintain  our  cultural  bedrock  be 
transmuted. "  Ha/en.  77ie  constitutional  ytatus 
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then,  the  tradition  of  parental  authoncy  is 
not  inconsistent  with  our  tradition  of  indi- 
vidual liberty;  rather,  the  former  is  one  of 
the  basic  presuppositions  of  the  latter.1' 
Bellotti  v.  Baird,  443  U.S.  622.  638,  99 
S.Ct.  3035.  3045.  61  L£d.2d  797  (1979) 
(Powell,  J.).1  The  Supreme  Court,  there- 
fore, has  "consistently  recognized  that  the 
parents'  claim  to  authoncy  in  their  own 
household  to  direct  the  rearing  of  their 
children  is  basic  in  the  structure  of  our 
society."  Ginsberg  v.  New  York,  390  U.S. 
629,  639.  88  S.Ct.  1274.  1280,  20  L£d.2d 
195  (1968).  Accordingly,  the  Liberty 
Clause  of  the  Fourteenth  Amendment  of 
the  United  States  Constitution,  which  pro- 
claims that  "[n]o  state  shall   ...   deprive 

of  marriage,  kinship,  and  sexual  privacy— Bal- 
ancing the  individual  and  social  interests.  81 
Mich.  L  Ft  463.  473.  478  (1983). 

3.  Professor  Hafen  explain*  that  not  ooiv  is  fami- 
ly autonomy  essenual  10  the  transmission  of 
republican  values,  but  that  it  is  a  strong  hedge 
against  tyranny: 

"Monolithic  control  of  the  value  transmis- 
sion system  is  a  hallmark  of  totalitarianism.' 
thus,  for  obvious  reasons,  the  state  nursery  is 
the  paradigm  for  a  totalitarian  society.'  An 
essential  element  in  maintaining  a  system  of 
limited  government  is  to  deny  state  control 
over  child  rearing,  simply  because  chiklrear- 
ing  has  such  power.  Even  if  the  system  re- 
mains democrauc  massive  state  involvement 
with  childreanng  would  invest  the  govern- 
ment 'with  the  capacity  to  influence  powerful- 
ly, through  «ocaJlatiPB  the  future  outcomes 
of  democrauc  political  processes.' "  Hafen.  n. 
2  supra  at  480-481  (citations  omitted). 

4.  A  similar  provision  in  the  Michigan  Constitu- 
tion also  protects  due  process  of  law-. 

"No  person  shall  be   . . .   deprived  of  life. 

liberty  or  property,  without  due  process  of 

law."    Const.  1963.  an.  1.  $  17. 

Moreover,  authorities  have  found  that  the 
First  Amendment.  Gnswoid  v.  Connecticut.  381 
OS.  479.  488.  85  S.Ct.  1678.  1683.  14  l_Ed-2d 
510  (1963).  and  the  Ninth  Amendment.  uL  at 
488-490.  gs  S.O.  at  1683-1684  (Goldberg,  J.), 
also  protect  the  right  to  direct  the  education  of 
ones  children.  Michigan  has  corresponding 
constiruuonai  guarantees.  Const.  1963.  an.  1. 
iS  4-5  (protecting  the  freedoms  of  speech. 
press,  as  well  as  religious  liberty);  Const.  1963. 
an.    1.   §  23  (protecung  unenumeraied   ngnts). 

Whether  the  Michigan  Constitution  affords 
greater  protecuon  of  parental  interests  than  the 
United  States  Constitution  was  not  at  issue  in 
the  instant  case. 

5.  The  Court  has  frequently  emphasized  the  im- 
portance of  the  family     The  rights  to  conceive 
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any  person  of  .  .  liberty  .  without  due 
process  Kspof  law,''  '  has  Ion?  oeen  under- 
stood to  protect  the  right  "".o  marry  [and] 
establish  a  home  and  bnng  up  chil- 
dren   "     Meyer  v.   Nebraska.   262  U.S. 

390.  399.  43  S.Ct  625.  626.  67  LEd.  1042 
(1923).5 

An  essential  corollary  of  the  right  to 
establish  a  home  and  raise  children  is  the 
"liberty  of  parents  (xMand  guardians  to  di- 
rect the  upbringing  and  education  of  chil- 
dren under  their  control."  Pierce  v.  Soci- 
ety of  Sisters,  268  U.S.  510,  534-535.  45 
S.CL  571.  573.  69  L.Ed.  1070  (1925).«  Tra- 
ditionally, American  jurisprudence  had 
"recognized  that  parents  ware  solely  re- 
sponsible for  the  education  of  their  chil- 

and  raise  one's  children  have  been  deemed  'es- 
sential.' Meyer  supra  262  lf-S.  at  399.  43  S.Cl  at 
626  ....  "basic  civil  rights  of  man.'  Skinner  v. 
Oklahoma.  316  US.  S35.  541.  62  S.Ct.  1110. 
1113.  86  l_Ed.  1655  (1942).  and  lr lights  far 
more  precious  . . .  than  property  rights.'  May  v. 
Anderson,  345  US.  528.  533.  73  S.CL  840.  343. 
97  l.Fd.  1221  (1953)."  Stanley  v.  Illinois.  405 
US.  645.  651.  92  S.Ct.  1208.  1212.  31  LEdJd 
551  (1972).  See  also  Cleveland  Bd.  of  Ed.  v. 
UFleur.  414  U.S.  632.  639-640.  94  S.Cl  791.  796. 
39  l,.£d,7d  52  (1974);  Prmc*  v  Massachusetts. 
321  U.S.  158.  166.  64  S.Cl  438.  442.  88  l_Ed.  645 
(1944);  Moon,  supra  431  US.  at  499.  97  S.Ct.  at 
1935. 

Because  of  this  historical  recognition  of  the 
family  as  'perhaps  the  most  fundamental  social 
institution  of  our  society.*  Trimble  v.  Gordon. 
430  U.S.  762.  769.  97  S.Ct-  1459.  1464.  52 
L-EdJd  31  (1977).  nw|hen  the  Court  in  1923 
first  recognized  that  the  right  of  parents  to  di- 
rect the  upbringing  of  their  children  was  pan  of 
die  substantive  liberty  protected  by  the  due  pro- 
cess clause,  it  did  not  create  a  new  legal  nght 
out  of  whole  constitutional  cloth.  It  merely 
acknowledged  in  constitutional  language  the 
traditions  of  Sums  and  the  civil  legislation  that 
predated  the  Constitution.  In  thai  sense.  Meyer 
v.  Nebraska  is  a  clear  example  of  substantive 
due  process  as  a  search  only  for  fundamental 
principles  as  ihey  have  been  understood  by  the 
traditions  of  our  people  and  our  law.' "  Hafen. 
n.  2  supra  31  572.  quoting  Lochner  v  Sew  York. 
198  US.  45.  76.  25  S.Ct.  539.  547.  19  LEd.  937 
(1905)  (Holmes.  J.,  dissenting). 

6.  See  also  Employment  Div..  Devi  ol  Human 
Resources  v.  Smith.  494  \JS.  372.  881.  110  S.Ct. 
1595.  1601.  108  l_Ed.2d  876  (1990):  Yoder.  su- 
pra: Grwotd.  n.  4  mpm  381  US  at  482—183. 
35  S.Ct.  at  1680-1681:  Famrrton  i:  T'jkusliige. 
:?3  US  2«4  ;-r  j7  S.Cl.  406  -0".  "1  L.Fd.  64/> 
(1927):  Meyer  supra  262  US.  at  399-400.  43 
S.Ct.  at  626. 
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dren."  Lotzer.  Texas  komeschooling:  An 
unresolved  conflict  between  parents  and 
educators,  39  Baylor  LR  469.  475  (1987).' 
Hence,  "our  constitutional  system  long  ago 
rejected  any  notion  that  a  child  is  'the  mere 
creature  of  the  State'  and,  on  the  contrary, 
asserted  that  parents  generally  'have  the 
right,  coupled  with  the  high  duty,  to  recog- 
nize and  prepare  [their  children]  for  addi- 
tional obligations.'  "  Parkam,  supra,  442 
U.S.  at  602,  99  S.Ct.  at  2504,  quoting 
Pierce,  supra,  268  UJS.  at  535,  45  S.Ct.  at 
573. 

B 

The   right,  of  course,   is   not  absolute. 

Pierce,  supra  at  534,  45  S.CL  at  573.'   This 

is   true   because   "[corresponding  to  the 

right  of  control,  it  is  the  natural  duty  of  the 

7.  See  also,  eg.  Cordon  v.  Cos  Angeits  3d.  of  EdL, 
78  CaLAppJd  464.  480.  178  ?2d  488  (1947): 
School  Bd.  Disc  .Wo.  IS  v.  Thompson.  24  Okla.  1. 
4,  103  P.  S78  (1909):  RuUson  v.  Post,  79  10.  567. 
573  (1875). 

8.  "While  the  parents  contend,  and  we  agree,  that 
(hey  possess  a  basic  right  in  directing  the  edu- 
cation of  their  children,  such  a  right  is  not 
absolute  but  must  be  reconciled  with  the  sub- 
stantial Slate  interest  in  the  education  of  its 
citizenry.*  Cart  and  Protection  of  Charles.  399 
Mass.  324.  334.  504  N.£_2d  592  (1987). 

9.  See  also  Lthr  v.  Robertson,  463  US.  248.  237. 
103  S.O.  2985.  2991.  77  L£d.2d  614  (1983) 
(parental  interest  in  the  upbringing  of  their  chil- 
dren is  "a  counterpart  of  the  responsibilities 
they  have  assumed"). 

10.  Whether  this  liberty  is  fundamental,  and 
therefore  deserving  of  the  most  heightened  con- 
itituuonal  protection,  or  is  of  lesser  importance, 
thereby  deserving  a  more  deferential  standard 
of  protection,  was  energetically  disputed  by  the 
parties. 

The  maionry  has  Found  that  parents  do  not 
possess  a  fundamental  right  to  direct  the  edu- 
cation of  iheir  children  deserving  of  strict  scru- 
liny,  but  merely  possess  a  right  protected  by  a 
reasonable  basis  standard.  Some  recent  United 
Slates  Supreme  Court  dicta  support  this  proposi- 
Iton.  See.  e.g..  Runyon  v.  McCrary.  427  U.S. 
160.  178-179.  96  S.Ct.  2586.  "598.  49  L-EdJd 
415  (1976)  ("(l|he  Court  has  repeatedly  stressed 
(hat  . .  (parentsl  have  no  constimuonal  right  (o 
provide  (heir  children  wiih  prtva(e  school  edu- 
cation unfettered  by  reasonable  government 
regulation ').  Hence,  some  courts  relying  on 
that  and  earlier  Supreme  Court  language  have 
applied  a  reasonaoleness  lest.  See.  e.g..  Hanson 
v  Cashman.  isX)  F.Supp.  109.  II4-U5 
(W.D.Mich..    1980)   (applying  a  reasonableness 
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parent  to  give  his  children  education  suit- 
able to  their  station  in  life...."  Meyer. 
supra  262  U.S.  at  400,  43  S.Ct.  at  626.' 
Hence,  the  state's  substantial  interest  in 
education  may,  at  times,  override  parents' 
liberty  interests.  jjaPnnce  v.  Massachu- 
setts. 321  U.S.  158,  166.  64  S.CL  438,  442. 
88  LEd.  645  (1944)  ("[ajcting  to  guard  the 
general  interest  in  youth's  well  being,  the 
state  as  parens  patriae  may  restrict  the 
parent's  control  by  requiring  school  attend- 
ance"). On  the  other  hand,  the  Supreme 
Court  has  not  hesitated  to  strike  down  laws 
imposing  on  individuals'  rights  to  direct 
their  children's  education  when  they  are 
not  reasonably  related  to  legitimate  edu- 
cational goals.  See,  e.gJPierce,  supra  268 
US.  at  534-535,  45  S.Ct.  at  573.'» 

standard  in  upholding  Michigan's  teacher  certi- 
fication requirement  as  applied  to  home 
schools). 

Yet.  reliance  on  this  dicta  may  be  unwarrant- 
ed because  they  appear  lo  stem  from  the  confu- 
sion arising  from  applying  Supreme  Court  pro- 
nouncements of  the  1920s  and  1930s  in  modern 
cases.  Earlier  this  century,  the  Supreme  Court 
had  yet  to  develop  the  varying  degrees  of  scruti- 
ny ubiquitously  applied  in  (lie  modem  era.  The 
recogniuon  of  a  consutuuonal  right  did  not 
necessarily  result  in  a  clear  specification  of  (he 
particular  degree  of  scruuny  to  be  applied.  In 
fact,  the  Court  not  only  explicitly  recognized 
'fundamental  rights  of  (he  individual  which 
[Meyer,  supra,-  Barttls  v.  /own.  262  U-S.  404.  13 
S.O.  628.  67  l_£d.  1047  (1923);  Pierce,  supra  ] 
declared."  Famngton,  n.  6  supra  273  US.  at  299. 
47  S.&.  at  409  (emphasis  added),  but  at  the 
same  lime  articulated  a  reasonableness  stan- 
dard. Id.  at  298.  47  S.CL  at  408.  See  also 
Pierce,  supra  268  VS.  at  534.  45  S.CL  at  573  and 
Meyer,  supra  262  VS.  at  399-101.  43  S.Cl  at 
626-627  (recognizing  fundamental  parental 
rights,  while  utilizing  a  reaso  lableness  stan- 
dard). Adding  lo  the  confusion  was  (he  Court  s 
practice  lo  articulate  a  reasonableness  standard, 
while  the  application  of  (hat  standard  often  left 
no  doubt  iha(  much  stronger  scrutiny  was  (o  be 
applied.  See.  e.g..  Lochntr.  n.  5  supra  198  VS. 
at  58.  25  S.Cl  at  543  (sinking  down  a  maximum 
hour  law  for  bakeries  because  there  was  "no 
reasonaolc  foundation  for  holding  (it|  (o  be 
necessary  or  appropriate  as  a  health  law').  La- 
ter, the  Supreme  Court  differentiated  between 
constitutional  rights,  applying  a  low  standard  or 
review  (nowjjuarticuiaied  as  a  reasonableness 
or  rational  basis  lest)  to  disfavored  rights,  while 
applying  heightened  review  (now  articulated  as 
strict  scrutiny)  lo  "fundamental  rights.' 

As  noted,  ihe  modern  Supreme  Court  has  cu- 
ed ihe  earlier  Court  opinions  without  mucn 
elaboration.  Hence,  modern  Supreme  Court 
[769] 
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The  teacher  certification  requirement  as 
applied  to  the  Bennetts'  home  school,  vio- 
lates their  constitutionally  protected  liberty 
to  direct  the  education  of  their  children 
because  it  is  not  reasonably  related  to  edu- 
cation. 


The  state  correctly  maintains  that  it  pos- 
sesses a  legitimate  interest  in  ensuring  the 
adequate  education  of  all  children.  Brovm 
v.  Bd.  of  Ed.,  347  U.S.  483.  493.  74  S.CL 
686.  691.  98  L.Ed.  873  (1954).  Indeed,  the 
importance  of  compulsory  education  paral- 
lels that  of  family  autonomy — both  "pre- 
pare citizens  to  participate  effectively  and 
intelligently  in  our  open  political  system," 
which  is  an  indispensable  prerequisite  to 
the  preservation  of  our  democratic  repub- 
lic Yoder,  supra  406  US.  at  221.  92  S.CL 
at  1536.  Similarly,  both  ready  our  youth 
"to  be  self-reliant  and  self-suf  ffcient  partic- 
ipants in  society."    Id.  at  221.  92  S.CL  at 

dicta  also  support  the  proposition  that  the  right 
to  educate  one's  children  u  deserving  of  strict 
scrutiny.  See.  e.g„  Smith,  n.  6.  supra  494  U.S. 
at  381.  110  SQ.  at  1601  (equating  the  "right  of 
parents  ...  to  direct  the  education  of  their  chil- 
dren" with  "freedom  of  speech  and  of  the 
press"):  KtOer  "■  Johnson.  425  U-S.  238.  244.  96 
S.O.  1440.  1444.  47  I_£d.2d  70S  (1976)  (equat- 
ing the  liberty  protected  in  Meyer,  supra,  with 
the  liberties  protected  in  Roe  v.  Wade.  410  VS. 
113.  93  SO.  70S.  IS  I_£d-2d  147  (1973)  (right  of 
abortion],  Euenstadt  v.  Baird.  403  US.  43*.  92 
S.O.  1029.  31  I_£eL2d  349  (1972)  (tight  to  ob- 
tain contraceptives).  Stanley,  a.  3  supra  (right  of 
an  unwed  father  to  retain  custody  of  children), 
and  Criswoui.  n.  *  supra  (right  of  named  cou- 
ples to  use  contraceptives! ):  id.  381  U.S.  at  482. 
83  S.Q.  at  1680  (referring  to  the  right  to  direct 
the  education  of  one's  children  as  if  it  were 
fundamental):  id.  at  498.  83  S.CL  at  1689 
(Goldberg.  J.)  (noang  that  the  rights  recognized 
in  Pierce  and  Meyer  are  fundamental).  Not  sur- 
prisingly, some  modern  authonues  have  con- 
cluded that  the  right  of  parents  to  direct  the 
education  of  their  children  is  fundamental. 
See.  e.g..  Oep't  ot  Social  Services  v.  Emmanuel 
Baptist  Preschool  *i*  Mich.  380.  -W6.  433 
N.WJd  1  (1990)  (Cavanagh.  J.)  and  Shendan 
Rd  Baptist  Church  v.  Dtp  t  ot  EtL  *26  Mich. 
*62.  536-540.  396  N.W.2d  373  (1986)  (Riley.  J.) 
(finding  the  nght  <o  direct  the  education  of 
ones  children  to  be  a  fundamental  nght):  Ohio 
v.  Whisner.  17  Ohio  SUd  181.  214.  331  N.EUd 
750  (1976)  Cil  has  long  oeen  recognized  that  the 
ngbt  ot  a  parent  to  guiae  the  education,  .nclud- 
[770] 


1536.  Again,  like  the  family,  our  commit- 
ment to  education  is  deeply  rooted  in  our 
history:  "The  American  people  have  al- 
ways regarded  education  and  acquisition  of 
knowledge  as  matters  of  supreme  impor- 
tance which  should  be  diligently  promot- 
ed." Meyer,  supra.  262  U.S.  at  400,  43 
S.CL  at  626. 

Nevertheless,  a  careful  examination  of 
the  state  interest  in  the  instant  case  re- 
veals that  it  is  not  compulsory  education 
per  se.  but  the  manner  of  education: 

'TT]he  suu's   interest  i3   simply   the 

certification  requirement  of  the   private 

school  act.  not  the  general  objectives  of 

compulsory  education.    The;  interest  the 

state  pursues  is  the  manner  of  education, 

not  its  goals."    People  v.  DeJonge,  442 

Mich,   266,   290,    501    N.W.2d    127,    139 

(1993). 

l«sSee    also     Care    and     Protection     of 

Charles,  399  Mass.  324,  336,  504   N.E.2d 

592  (1987);  Ohio  v.  Whisner,  47  Ohio  SL2d 

181.    216-217,    351     N.E-2d    750    (1976). 

Hence,  the  state  possesses  a  legitimate  in- 

ing  the  religious  education,  of  his  or  her  chil- 
dren is  indeed  a  fundamental  nght'  guaranteed 
by  the  due  process  clause  of  the  Fourteenth 
Amendment"):  Hafen.  a.  2  supra  at  S48  (con- 
cluding that  the  nght  to  direct  the  education  of 
one's  children  is  'almost  beyond  the  reach  of 
legislative  regulation"  and  that  "most  of  the 
Court's  opinions  recognizing  constuuuonal 
rights  in  the  adjudication  of  family  interests 
have  subjected  the  legislation  involved  to  more 
Uun  minimal  scrutiny"). 

In  any  event,  the  divergent  holdings  anse  be- 
cause "(t )he  Supreme  Court  has  never  addressed 
directly  the  full  range  of  parental  autonomy 
questions  presented  by  the  borne  education 
movement."  Lupu.  Home  education,  religious 
Ubtrry.  and  the  separation  of  powers.  67  BULR 
971.  975  (1987).  but  in  fact  'has  continued  to  do 
its  best  to  avoid  the  development  of  a  consistent 
and  understandable  test  for  its  family-related 
cases."  Hafen.  n.  2  supra  at  468.  n.  IS. 

Because  of  the  historical  recognition  of  the 
vital  importance  of  the  autonomy  of  the  family. 
I  am  inclined  10  apply  strict  scrutiny  in  the 
pnvaie  and  home  school  context  (as  a  govern- 
ment-provided benefit  and  subsidization  of  a 
nght.  public  schools  need   not  be  subjected  to 

such  scrutiny.  Rust  v.  Sullivan.  500  US.  . 

1 1 1  S.O.  17S9.  114  l_£d.2d  233  ( 1991 1 ).  Never- 
theless. I  do  not  rest  this  opinion  upon  such  an 
analysis,  but  apply  the  reasonableness  standard 
because  I  find  (hat  the  requirement  is  not  rea- 
sonably related  to  education,  thereby  negating 
the  necessity  of  determining  whether  the  higher 
standard  of  review  is  applicable. 
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terest  in  the  manner  of  educanon  onlv  as 
long  as  it  is  reasonably  related  to  edu- 
cational achievement.  Pierce,  supra  268 
U.S.  at  534-535,  45  S.CL  ac  573. 

B 
The  crux  of  the  instant  case  is  not  "the 
legitimacy  of  the  state  ends."  but  "rather, 
to  determine  whether  the  means  used  to 
achieve  these  ends  are  constitutionally  de- 
fensible." Stanley  v.  Illinois,  405  U.S. 
645,  652,  92  S.CL  1208,  1213.  31  L£<L2d 
551  (1972).  Although  deferential,  the  rea- 
sonableness standard  "is  not  a  toothless 

one "    Mathews  v.  Lucas.  427  U.S.  495, 

510,  96  S.CL  2755,  2764.  49  LEd.2d  651 
(1976)."    For  instance,  in  Pierce,  the  Court 
declared  unconstitutional  a  state  law  pro- 
hibiting private  school  education  and  com- 
pelling all  children  to  attend  public  schools. 
The  Court  first  noted  that  the  parents  and 
private  educators 
"engaged  in  a  kind  of  undertaking  not 
inherently  harmful  but  long  regarded  as 
useful  and  meritorious.    Certainly  there 
is  nothing  in  the  present  records  to  indi- 
cate that  they  have  failed  to  discharge 
their  obligations  to  patrons,  students  or 
the  State.     And  there  are  no  peculiar 
circumstances    or    present    emergencies 
which  demand   extraordinary  measures 
relative  to  primary  education."    Id.  268 
U.S.  at  534,  45  S.CL  at  573. 

Hence,  the  Court  held  the  statute  uncon- 
stitutional because  it 
lm"unreasonably  interferes  with  the  lib- 
erty of  parents  and  guardians  to  direct 
the  upbringing  and  education  of  children 
under  their  control The  fundamen- 
tal theory  of  liberty  upon  which  all  gov- 
ernments in  this  Union  repose  excludes 
any  general  power  of  the  State  to  stan- 
dardize its  children  by   forcing  them  to 


11.  Although  Mathews,  applies  the  standard  with 
regard  to  the  rational  basis  lest  of  equal  protec 
lion,  there  is  no  difference  m  us  application 
with  regard  to  due  process. 

12.  People  v.  DeJonte.  179  Mich-App.  225.  236. 
449  N.W.id  899  (I9S9). 

13.  Besides  Michigan,  only  two  states.  California 
and  Alabama,  appear  lo  require  teacher  certifi- 
cation   in    home   schools.     Cal.Ed.Code   48224. 
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accept  instruction  from  public  teachers 
only."  Id.  at  534-535.  45  S.CL  at  573. 
Utilizing  parallel  reasoning,  courts  have 
also  struck  down  prohibitions  of  foreign 
language  instruction,  Famngton  v.  To- 
kushige,  273  U.S.  284,  298,  47  S.CL  406 
408.  71  L£d.  646  (1927);  Bartels  v.  Iowa] 
262  U.S.  404.  411,  43  S.CL  628.  629.  67 
L-Ed.  1047  (1923);  Jftryer,  supra  262  U.S. 
at  403,  43  S.CL  at  628;  as  well  as  compre- 
hensive standards  so  regulating  private  in- 
struction that  meaningful  distinctions  be- 
tween public  and  private  schools  had  been 
eliminated,  Whisner,  supra  47  Ohio  SL2d 
at  216-223,  351  N.R2d  750. . 


Similarly,    Michigan's   deacher  certifica- 
tion requirement  is  not  reasonably  related 
to  educational  achievemenL  but  is  merely 
an  attempt  to  standardize  its  children  by 
forcing  students  to  accept  instruction  only 
from   state-approved   teachers.     Although 
the  Court  of  Appeals  found   that  "[t]he 
teacher  certification  requirement  is  a  back- 
bone  in   the   protection  of "   state   edu- 
cation, this  contention  is  dubitable  in  the 
instant  case.    There  is  no  dispute  that  the 
Bennett  children  are  receiving  an  excellent 
education  from  their  parents.     Nor  does 
the  state  argue   that  the  Bennetts'  edu- 
cation of  their  children  is  not  "meritorious" 
or  poses  "peculiar  circumstances  or  pres- 
ents] emergencies  which  demand  extraor- 
dinary measures  relative  to  primary  edu- 
cation."   Moreover,  as  recognized  by  this 
Court  in  DeJonge,  the  nearly  universal  con- 
sensus of  our  sister  states  is  to  authorize 
home  schools  \3Sl without  teacher  certifica- 
tion."    In   fact   even  Michigan  does  not 
mandate  that  all  students  be   taught  by 
certified     teachers.14       Furthermore,     the 
state  failed  to  provide  any  evidence  proving 
a  correlation  between  the  teacher  certifica- 
tion requirement  and  educational  achieve- 

AiaXoae  16-28-1.  Moreover,  'manv  of  our  sts- 
ler  states  have  much  less  stnngent  supervisory 
control  over  home  schooling  than  does  Michi- 
gan."  DeJonge,  442  Mich,  at  293.  n.  50.  501 
N.WJd  at  141.  For  a  thorough  discussion  of 
our  sister  states'  practices,  as  well  as  the  actual 
practice  of  Michigan,  see  DeJonte.  442  Mich. 
292-296.  501   N.W.2d  at   140-142. 

14.     DeJonte,  «2  Mich,  at  296.  501  N.w.2d  at  142. 
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ment."  while  the  Bennetts  have  proven 
that  their  children  have  been  adequately 
educated  without  certified  teachers.  Not 
unlike  prohibiting;  foreign  language  in- 
struction or  private  education,  mandatory 
teacher  certification  in  this  home  school  is 
simply  irrelevant  to  educational  achieve- 
ment. 

The  teacher  certification  requirement. 
therefore,  is  unconstitutional  in  the  instant 
case  because  it  "has  but  a  tenuous  relation 
to  alleviation"  of  the  state's  purported  in- 
terest. Moore,  tujrra  431  U.S.  at  500,  97 
S.CL  at  1936  (Powell,  J.).1*  Although  the 
state  possesses  a  legitimate  interest  in  en- 
suring- the  adequate  education  of  the  Ben- 
nett children,  it  has  failed  to  support  the 
proposition  that  the  certification  require- 
ment is  reasonably  related  to. that  interesr. 
Indeed,  forcing  the  Bennetts  to  halt  the 
education  of  their  children  merely  "spites 

[the    state's]   own   articulated   goals " 

Stanley,  rupra  406  U.S.  at  653.  92  S.O.  at 
1213.  Instead,  the  teacher  cerafkarion  re- 
quirement attempts  to  standardize  the  edu- 
cation of  the  Bennett  children  !n«to  state- 
imposed  dictates  in  derogation  of  parents' 

15.  See  DcJongt.  442  Mich,  at  296.  S01  N.W_2d  at 
142. 

16.  Murphy  v.  Arkansas.  SS2  ?2d  1039.  1042- 
1043  (CA  J.  1988)  (finding  that  a  sale  require- 
ment that  borne  schooling  be  accompanied  by 
standardized  achievement  testing  to  be  the  least 
restrictive  means,  thereby  implicitly  recognizing 
that  teacher  ceruficauon  is  not  the  least  restric- 
tive means).  Cf.  IVfctsner.  supra.  47  Ohio  St-2d 
at  216-211.  351  N.EJd  750  (striking  down  com- 
prehensive school  regulations  as  violating  die 
right  to  direct  the  educuion  of  one's  children. 
as  well  as  the  free  exercise  of  religion). 

17.  The  majority's  analysis  is  unconvincing  and 
contrary  to  long-established  Supreme  Court  au- 
thority. Although  (he  majority  purports  to  find 
that  the  teacher  certification  requirement  is  val- 
id because  it  satisfies  the  "minimal  scrutiny 
test.'  roii.  op  at  116.  in  fact  it  applies  no  scruti- 
ny at  nl.  The  majority,  for  instance,  discards 
defendants  argumenu  without  carefully  exam- 
ining the  factual  record,  and  then  claims  that 
defendants  failed  to  meet  their  burden  of  proof. 
The  United  States  Supreme  Court,  on  the  other 
una,  carefully  examines  the  state  interest,  the 
means  the  state  utilizes  to  reach  those  ends,  and 
the  effectiveness  of  the  parents  instruction 
when  examining  state  regulation  of  parents  lib- 
erty to  educate  their  children.  Puree  supra  268 
VS.   at   534-535.   *i  S.CL   at   573:    Famnfion. 
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constitutional   rights.     Pierce,   supra   268 
US.  at  534.  45  S.CL  at  573." 


IV 

I  would  hold  that  M.C.L.  §  388.553: 
fcLS_A_  §  15.1923  unconstitutionally  abridg- 
es defendants'  nght  to  direct  the  education 
of  their  children  because  it  is  an  unreason- 
able regulation  unrelated  to  the  educational 
achievement  of  their  children  schooled  at 
home  Therefore,  I  respectfully  dissent 
from  the  Court's  holding  in  part  II. 


(O    !lTf  UMMimttM^ 


supra  273  US.  at  298.  47  S.O.  at  408.  If  the 
means  the  state  undertakes  to  meet  a  legitimate 
interest  are  unrelated  to  use  interest  it  is  at- 
tempting to  further,  the  statute  violates  the  lib- 
erty to  direct  the  educauoa  of  ones  children. 
See.  e^„  Piarea.  supra  268  US.  at  S34-S3S.  4S 
S.CL  at  573.  Extending  the  majority's  reasoning 
to  its  logical  conclusions,  however,  a  prohibi- 
tion of  private  education  would  almost  certainly 
be  found  to  be  reasonably  related  to  educauonat 
achievement  because  that  assertion  is  "  'at  least 
debatable."  Maj.  op  at  117  (citation  omitted). 
Yet.  die  Supreme  Court  rejected  such  reasoning 
and  declared  those  laws  unconstitutional. 
/Wet  supra  268  US.  at  534-535.  45  S.CL  at  573. 
Similarly,  the  rationale  of  the  majority  would 
most  likely  find  a  state's  prohibition  of  foreign 
language  instruction  to  be  reasonable  because 
parents  could  not  disprove  a  stales  assertion 
that  foreign  language  instrucuon  threatens  na- 
tional security.  Again,  the  Supreme  Court  has 
struck  down  such  statutes.  See.  e.g..  Famngion. 
supra  273  US.  at  298.  47  S.CL  at  408. 

Picrc*.  Famngion.  and  their  progeny  are  in- 
distinguishable from  the  instant  case.  In  each 
case  die  state  asserted  an  interest  that  may  have 
facially  appeared  reasonable,  but  that  was  dis- 
puted by  the  available  evidence.  Defendants 
have  met  their  burden  by  showing  that  they 
adequately  educate  their  children  and  that  the 
state  s  certification  requirement  is  unrelated  to 
educational  achievement  in  home  schools. 
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sought  to  be  accomplished. 

4.  Constitutional  Law  -3=  1 4 
Literal  construction  of  words  of  Con- 
stitution, without  regard  to  their  obvious 
purpose  of  protection,  is  to  make  the  consti- 
tutional safeguard  no  more  than  a  shabby 
hoax,  a  barrier  of  words,  easily  destroyed 
by  other  words;  constitutional  limitation 
must  be  construed  to  effectuate,  not  abol- 
ish, the  protection  sought  by  it  to  be  af- 
forded. 

5.  Constitutional  Law  <J=»13 

Adherence  to  original  intent  in  consti- 
tutional construction  is  crucial  to  ensure 
that  courts  cannot  substitute  their  own 
pleasure  to  the  constitutional  intentions  of 
the  people. 

6.  Constitutional  Law  «=84.5<3) 
Michigan's  teacher  certification  re- 
quirement for  home  schools  must  undergo 
strict  scrutiny  to  survive  free  exercise  con- 
stitutional challenge.  UJS.C.A.  Const. 
Amend.    1;    M.C.L-A   Const.  Art.   1,   §  4. 

7.  Constitutional  Law  «=84.5 
"Strict  scrutiny"  in  resolving  free  ex- 
ercise challenge  is  manifested  in  "compel- 
ling interest  test,"  which  is  composed  of 
five  elements:  whether  defendant's  belief, 
or  conduct  motivated  by  belief,  is  sincerely 
held;  whether  defendant's  belief,  or  con- 
duct motivated  by  belief,  is  religious  in 
nature;  whether  state  regulation  imposes 
burden  on  exercise  of  belief  or  conduct; 
whether  compelling  state  interest  justifies 
burden  imposed  upon  defendant's  belief  or 
conduct;  and  whether  there  is  less  obtru- 
sive form  of  regulation  available  to  state. 
U.S.C.A.  ConstAmend.  1;  M.C..LA.  Const. 
Art.  1.  §  4. 

See  publication  Words  and  Phrases 
for  other  judicial  constructions  and 
definitions. 

8.  Constitutional  Law  <t=84(2) 
Parents,  who  testified  that  they  taught 

their  children  at  home  without  complying 
with  certification  requirement  of  Michi- 
gan's compulsory  school  attendance  law  be- 
cause they  wished  to  provide  for  their  chil- 
dren a  "Chnst-centered  education,"  estab- 
lished' that  their  religious  belief  was  "sin- 
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Parents  were  convicted  in  the  Ottawa 
District  Court,  Richard  J.  Kloote,  J.,  of 
violating  instructor  certification  require- 
ment for  home  schooling  under  compulsory 
education  law,  and  the  Ottawa  Circuit 
Court,  Calvin  L.  Bosman,  J.,  affirmed.  The 
Court  of  Appeals,  179  Mich.App.  225,  449 
N.W.2d  899.  After  remand.  436  Mich.  875. 
461  N.W.2d  365,  the  Court  of  Appeals,  188 
Mich_A.pp.  447,  470  N.W^d  433,  again  af- 
firmed, and  parents  appealed.  The  Su- 
preme Court,  Riley,  J.,  held  that  state 
failed  to  show  that  certification  require- 
ment for  home  schooling  was  least  restric- 
tive means  of  achieving  state's  claimed  in- 
terest, and  thus,  teacher  certification  re- 
quirement violated  free  exercise  clause  as 
applied. 

Reversed. 

1.  Constitutional  Law  «=>84(1) 

Michigan  Constitution  is  at  least  as 
protective  of  religious  liberty  as  United 
State*  Constitution.    M.C.LA.  Const.  Art. 

1.  §  4;    U.S.C.A.  ConstAmend.  1. 

2.  Constitutional  Law  «=>12.  13 

Constitution  must  be  interpreted  in 
light  of  original  intent  and  understanding 
of  its  drafters,  and  framers'  intent  must  be 
understood  in  conjunction  with  intentions 
and  understanding  of  Constitution  held  by 
its  ratifiers. 

3.  Constitutional  Law  4=12.  14.  16 

Constitution  can  only  properly  be  un- 
derstood by  studying  its  common  meaning 
as  well  as  circumstances  surrounding  adop- 
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cerely  held,"  as  required  for  free  exercise 
challenge  to  law.  M.C.L-A  §  388.553; 
U.S.C-A.  ConsLAmend.  1;  M.C.L-V  ConsL 
Art.  1,  §  4. 

See  publication  Words  and  Phrases 

for   other   judicial    constructions    and 

definitions. 

9.  Constitutional  Law  <r=>*4(2) 

In  resolving  free  exercise  challenge  to 
law,  court  must  determine  whether  reli- 
gious belief  is  sincerely  held,  not  whether 
belief  is  true  or  reasonable;  court  must 
accept  worshipper's  good  faith  character- 
ization that  its  activity  is  grounded  in  reli- 
gious belief  because  it  is  not  within  judicial 
ken  to  question  centrality  of  particular  be- 
liefs or  practices  to  faith,  or  validity  of 
particular  litigants'  interpretations  of  those 
creeds.  U.S.C.A.  ConsLAmend.  1; 
M.C-L-A  Const.  Art.  1,  §  4. 

10.  Constitutional  Law  «=84(2) 
Religious  orthodoxy  is  not  necessary  to 

obtain  protection  of  free  exercise  clause: 
religious  belief  and  conduct  need  not  be 
endorsed  or  mandated  by  religious  organi- 
zation to  be  protected,  and,  because  popu- 
lar religious  beliefs  are  rarely  threatened 
by  elected  legislators,  free  exercise  clause's 
major  benefactors  are  religious  minorities 
or  dissidents  whose  beliefs  and  worship  are 
suppressed  or  shunned  by  majority. 
U.S.C.A.  ConsLAmend.  1;  M.C.L.A.  Const. 
Art.  1,  §  4. 

11.  Constitutional  Law  «=W.5(3) 
Requirement  of  state  certified  teacher 

for  home  education  imposed  "burden"  on 
exercise  of  parents'  religious  freedom,  for 
purpose  of  free  exercise  challenge  to  state 
compulsory  education  laws;  parents  be- 
b'eved  that  word  of  God  commanded  them 
to  educate  their  children  without  state  cer- 
tification, and  they  were  prosecuted  crimi- 
nally for  not  complying  with  requirement. 
M.C.L.A.  §  388.553;  U.S.C.A.  Const 
Amend.  1;  M.C.L.A.  Const.  Art.  1.  §  4. 
See  publication  Words  and  Phrases 

for    other   judicial    constructions    and 

defirutions. 

12.  Constitutional  Law  «=34.5<1) 
"Burden."  for  purpose  of  free  exercise 

challenge  to  law,  may  be  shown  if  affected 
individuals  would  be  coerced  by  govern- 
[T74] 


menr/s  actions  into  violating  their  religious 
beiiefs  or  governmental  action  wouid  penal- 
ize religious  activity  by  denying  any  person 
equal  share  of  rights,  benefits,  and  privi- 
leges enjoyed  by  other  citizens.  U.S.C.A. 
Const-Amend.  1;  M.C.L.A.  Const.  Art.  1, 
§  4. 

13.  Constitutional  Law  «=84.5(1) 

Party  must  prove  that  he  has  been 
enforced,  restrained,  molested,  or  bur- 
dened, or  otherwise  suffered,  on  account  of 
religious  opinions  or  beliefs,  to  establish 
violation  of  free  exercise  clause;  burden  on 
religious  liberty,  however,  need  not  be 
overwhelming,  because  even  subde  pres- 
sure diminishes  right  of  each  individual  to 
choose  voluntarily  what  to  believe. 
U.S.C.A.  ConsLAmend.  1;  M.CX.A.  Const 
Art.  1,  §  4. 

14.  Constitutional  Law  <s=84.5<3) 
Schools  3=160 

Michigan's  teacher  certification  re- 
quirement for  home  schooling  under  com- 
pulsory school  attendance  law  violated  free 
exercise  clause  of  First  AmendmenL  as 
applied  to  parents  whose  religious  convic- 
tions prohibited  use  of  certified  instructors. 
M.C.L-A.  §  388.553:  U.S.C.A.  ConsL 
Amend.  1:  M.C.L-A  ConsL  Art.  1,  §  4;  Art. 
8,  §  1. 

15.  Constitutional  Law  <s=84.5U) 

Strict  scrutiny  under  First  Amendment 
free  exercise  clause  demands  that  state 
regulation  be  justified  by  compelling  state 
interest  and  that  means  chosen  be  essential 
to  further  that  interest  U.S.C.A.  ConsL 
Amend.  1. 

16.  Constitutional  Law  «=»84.5(1) 
Compelling  state  interest  must  be  tru- 
ly compelling,  threatening  safety  or  wel- 
fare of  state  in  clear  and  present  manner, 
for  restriction  to  survive  free  exercise  chal- 
lenge under  First  AmendmenL  U.S.C.A. 
ConsLAmend.  1. 

17.  Constitutional  Law  <s=84.5(3) 
Schools  <2=»160 

Michigan's  interest  in  compulsory  edu- 
cation is  not  absolute  and  must  yield  to 
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constitutional  Iib«rties  protected  by  First 
Amendment.     U.S.C.A.  Const_Amend.  1. 

18.  Constitutional  Law  «=»84.5(1) 

State  faced  with  free  exercise  chal- 
lenge restriction  must  establish  that  en- 
forcing requirement,  without  exception,  is 
essential  to  ensure  purported  interest;  if 
less  intrusive  means  fulfills  purported  in- 
terest, then  exception  must  be  granted  and 
alternative  implemented.  U.S.C.A.  Const. 
Amend.    1;    M.C.L.A.   Const.   Art.    1,   §  4. 

19.  Constitutional  Law  «=»82(1).  84(1) 
Citizens  need  not  propose  alternative 

to  be  afforded  constitutional  liberties,  in- 
cluding rights  guaranteed  by  free  exercise 
clause  of  First  Amendment  U.S.C.A. 
Const-Amend.  1. 


DeJONGE 
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OPINION 


iMaRonald  J.  Frantz,  Pros.  Atty.  for  plain- 
tiff-appellee; by  Gregory  J.  Babbitt,  Asst. 
Pros.  Atty. 

Christopher  J.  Klicka,  Michael  P.  Farm, 
Home  School  Legal  Defense  Assn.,  Paeoni- 
an  Springs,  VA,  David  A.  Kallman,  Kail- 
man  &  Cropsey,  Lansing,  MI,  for  defen- 
dants/appellants. 

Frank  J.  Kelley,  Atty.  Gen.,  Thomas  L 
Casey,  Sol.  Gen.,  Paul  J.  Zimmer,  Asst. 
Atty.  Gen.,  for  Amicus  Michigan  State  Bd. 
of  Educ. 

Mark  Brewer,  Detroit,  MI,  Paul  Denen- 
feld,  Legal  Director,  ACLU  Fund  of  Michi- 
gan, of  counsel,  amicus  curiae  brief  of 
ACLU  Fund  of  Michigan  in  Support  of 
Reversal  on  the  First  Amendment  Issue  in 
DeJonge. 

1.     M.C!_    f  380.1561(1);     M.S.A.    i   13.41561(1) 
mandates: 

"Except  as  provided  in  subsections  (2)  and 
(3).  every  parent,  guardian,  or  other  person  in 
this  state  having  control  and  charge  of  a  child 
from  the  age  of  6  to  the  child's  sixteenth 
birthday,  shall  send  that  child  to  the  public 
schools  dunng  the  enure  school  year.  The 
child's  attendance  shall  be  continuous  and 
consecuuve  for  the  school  year  fixed  by  the 
school  district  in  which  the  child  is  enrolled. 
In  a  school  district  which  maintains  school 
dunng  the  entire  calendar  year  and  in  which 
the  school  year  is  divided  into  quarters,  a 
child  shall  not  be  compelled  to  anend  public 
school   more   than  3  quarters  in    I   calendar 


RILEY,  Justice. 

At  issue  is  the  constitutionality  of  M.C.L 
§  388.553;  M.S.A.  §  15.1923,  which  re- 
quires parents  who  conduct  home  schooling 
for  their  children  to  provide  instructors  cer- 
tified by  the  state.  We  hold  that  the  teach- 
er certification  requirement  is  an  unconsti- 
tutional violation  of  the  Free  Exercise 
Clause  of  the  First  Amendment  as  applied 
to  families  whose  religious  convictions  pro- 
hibit the  use  of  certified  instructors.  Such 
families,  therefore,  are  exempt  from  the 
dictates  of  the  teacher  certification  require- 
ment. 


I 

Defendants  Mark  and  Chris  DeJonge 
taught  |y their  two  school-age  children  at 
home  in  accordance  with  their  religious 
faith.  The  DeJonges  utilized  a  program 
administered  by  the  Church  of  Christian 
Liberty  and  Academy  of  Arlington 
Heights,  Illinois. 

Because  the  DeJonges  taught  their  chil- 
dren at  home  without  the  aid  of  certified 
teachers,  the  Ottawa  Area  Intermediate 
School  District  charged  them  with  violating 
the  compulsory  education  law,  as  codified 
in  the  School  Code,  M.C.L  §  380.1561(1), 
(3);  M.S.A.  §  15.41561(1).  (3).  This  act  re- 
quires parents  of  children  from  the  age  of 
six  to  sixteen  to  send  their  children  to 
public  schools  or  to  state-approved  nonpub- 
lic schools.1  To  qualify  as  a  state-approved 
nonpublic     school,      students     must     be 

year,  but  a  child  snail  not  be  absent  for  2 
consecutive  quarters." 

M.CL.  §  340.1561(3):  MSJl.  §  !5. -11561(3). 
however,  crarts  an  exception  to  the  compulsory 
school  attendance  law  for  state-approved  non- 
public schools: 

"A  child  shall  not  be  required  to  attend  the 
public  schools  in  the  following  cases: 

"(a)  A  child  who  is  attending  regularly  and 
is  being  taught  in  a  state  approved  nonpublic 
scbooi.  which  leaches  subjects  comparable  to 
those  taught  in  the  public  schools  to  children 
of  corresponding  age  and  grade,  as  deter 
mined  by  the  course  of  study  for  the  public 
schools  of  the  district  within  which  ihe  non- 
public school  is  located." 
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inetructedrro  by  certified  teachers.  M.C.L. 
§  388.553;    M.S.A.  §  15.1923.: 

At  time  of  trial,  the  prosecution  never 
questioned  the  adequacy  of  the  DeJonges' 
instruction  or  the  education  the  children 
received.  Michael  McHugh.  an  employee 
of  the  Church  of  Christian  Liberty  and 
Academy,  testified  that  his  organization 
provided  the  DeJonges  with  "testing,  indi- 
vidualized curriculum,  and  monitoring  of 
the  home  school."  Unpublished  opinion  of 
the  Court  of  Appeals,  decided  August  8, 
1989  (Docket  No.  106149),  p  2.J 

McHugh  testified  further  that  this  edu- 
cational program,  in  u«e  since  1968,  had 
been  employed  by  "many  of  thousands  of 
youngsters  who  have  attended  and  success- 
fully graduated  from  major  colleges  and 
universities       throughout      the      United 

States "     Indeed,  with  respect  to  the 

DeJonge  children,  the  trial  judge  noted  that 
he  was  "very  impressed  with  the  support 
that  they  have,  the  credentials  of  the  wit- 
nesses that  have  testified  and  im*he  re- 
ports that  apparently  are  very,  very  favor- 
able report  on  the  education  of  the  chil- 
dren." 

The  DeJonges  testified  that  they  began 
teaching  their  children  at  home  in  August 
of  1984  because  they  wished  to  provide 
them  a  "Christ  centered  education."  The 
DeJonges  believe  that  "the  major  purpose 

2.  A  "state  approved  nonpublic  school.*  as  de- 
fined in  the  School  Code,  is  a  nonpublic  school 
which  complies  with  the  private,  denomination- 
al and  parochial  schools  act.  M.C.L.  §  388 .551- 
388.558:  M-S.A.  §  15.1921-15.1928.  The  act  re- 
quires  that  ail  nonpublic  school  students  in  the 
State  of  Michigan  be  taught  by  certified  teachers 
only: 

"No  person  shall  teach  or  give  instruction  in 
any  of  the  regular  or  elementary  grade  studies 
in  any  private,  denominational  or  parochial 
school  within  this  state  who  does  not  hold  a 
certificate  such  as  would  qualify  him  or  her  lo 
leach  in  like  grades  of  the  public  schools  of 
the  state..."  M.C.L  '  388.553;  MS*. 
S  15.1923. 

3.  McHugh  explained  the  broad  range  of  curricu- 
lum subjects: 

"(A)I1  students  in  our  Academy  systems  . . . 
have  a  complete  course  of  study  which  (in- 
cludes! an  area  of  Bible  Studies,  phonics, 
reading  and  literature  . .  spelling  and  vocab- 
ulary and  penmanship  . . .  language  or  gram- 
mar studies,  mathematic  studies,  science,  his- 
tory . .  music  arts  and  crafts  and  physical 
[776] 


of  education  is  to  show  a  student  how  to 
face  God,  not  just  show  him  how  to  face 
the  world." ' 

That  the  DeJonges'  opposition  to  the  cer- 
tification requirement  was  religiously  moti- 
vated was  beyond  question.  At  the  close 
of  the  proceedings,  the  trial  judge  conclud- 
ed that  he  had  no  "question  about  the 
conviction  or  the  sincerity  of  the  DeJonges 
on  this  position,"  and  that  the  teacher  certi- 
fication requirement  conflicted  with  a 
"very,  very  honest  and  sincere  religious 
conviction." 

Nevertheless,  the  DeJonges  were  con- 
victed and  sentenced  to  two  years  proba- 
tion for  instructing  their  children  without 
state  certified  teachers.  They  were  each 
fined  $200,  required  to  test  their  children 
for  academic  achievement,  and  ordered  to 
arrange  for  certified  instruction. 

The  Ottawa  Circuit  Court  affirmed  their 
convictions,  and  the  DeJonges  appealed  in 
the  Court  of  Appeals,  where  their  case  was 
consolidated  with  People  v.  Bennett.*  The 
Court  affirmed  both  trial  j^rjcourt  deci- 
sions, and  reaffirmed  their  convictions  on 
rehearing.  179  Mich.App.  225,  449  N.W^d 
899  (1989)  (DeJonge  II). 

In  so  ruling,  the  Court  recognized  that 
with  respect  to  the  DeJonges  the  "burden 

education.  And  we  also  do  place  a  heavy 
emphasis  upon  character  development  within 
the  studies  and  relate  that  directly  to  the  bible 
studies. ..." 

4.  Mark  DeJonge  testified  that  Michigan's  re- 
quirement that  all  children  be  taught  by  certi- 
fied teachers  violates  their  religious  beliefs  be- 
cause the  family  "believe{sj  that  scripture  is  the 
complete  and  inherit  (sic j  word  of  God.  That  it 
specifically  leaches  that  parents  are  the  ones 
that  are  responsible  to  God  for  the  education  of 
their  children.  And  for  us  to  allow  the  State  to 
insert  [sic|  God's  authority,  for  us  to  submit  to 
that  would  be  a  sin.'  McHugh  also  testified 
thai  many  of  the  courses  required  by  the  state 
"are  based  upon  a  false  and  pagan  religion 
known  as  secularism  or  secular  humanism.' 

5.  The  defendants  in  both  the  instant  case  and  in 

PtopU  v.  Benntis.  442  Mich.  316.  501  N.W.'d 
106  ( 1993).  maintained  that  the  certification  re- 
quirement infringed  their  Fourteenth  Amend- 
ment nght  to  direct  the  education  of  their  chil- 
dren. We  do  not  reach  this  issue  in  the  instant 
case,  but  address  the  question  in  Stnnttt.  supra. 
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of  the  state  certification  law  on  the  belief  is 
high,  and  there  appears  to  be  no  room  for 
compromise."  DeJonge  II,  supra.  179  Mich. 
App.  at  235.  449  N.W.2d  899.  Neverthe- 
less, the  Court  ruled  that  the  certification 
requirement  was  constitutional  as  the  least 
restrictive  means  to  meet  the  state's  inter- 
est.* 

On  October  17,  1990,  this  Court,  in  lieu  of 
granting  leave  to  appeal,  remanded  the 
case  to  the  Court  of  Appeals  for  reconsider- 
ation in  light  of  recent  case  precedent.7 
436  Mich.  875.  461  N.W.2d  365  (1990). 

Following  remand,  the  Court  of  Appeals 
again  im*f firmed  the  defendants'  convic- 
tions. 188  Mich.App.  447,  470  N.W.2d  433 
(1991)  (DeJonge  III).  The  Court  reiterated 
its  prior  findings,  and  added  that  "since 
Mr.  DeJonge  opposes  all  state  involvement 
in  the  education  of  his  children,  this  alter- 
native [individual  examinations]  would  im- 
pose just  as  great  a  burden  on  his  religious 
beliefs.  Accordingly,  we  reaffirm  the  De- 
Jonges'  convictions."  Id.  at  452,  470 
N.W.2d  433. 


6-  The  DeJonges  contend  that  adequate  alterna- 
tive means  to  the  certification  requirement  exist 
that  would  meet  the  state's  need  to  monitor  the 
academic  achievement  of  (he  children,  while 
allowing  the  DeJonges  to  comply  with  their  reli- 
gious faith.  The  DeJonges  specifically  propose 
that  their  children  be  monitored  by  individual- 
ized standardized  achievement  testing,  and  note 
that  such  testing  is  the  core  requirement  utilized 
in  most  other  states.  Indeed,  the  DeJonges  note 
that  the  other  forty-nine  states  in  the  Union  use 
a  variety  of  alternative  means,  including  testing, 
standard  core  curricula,  and  minimum  class 
hours  or  days,  which  serve  those  states'  needs 
while  protecting  the  religious  freedom  of  its 
alliens. 
The  Court  of  Appeals  disagreed: 

"(T|he  state  has  a  compelling  interest  which 
justifies  the  burden  on  the  DeJonges  religious 
freedom  imposed  by  teacher  certification. 
Michigan  has  had  an  intense  concern  about 

the  quality  of  the  education  of  its  citizens 

The    teacher    certification    requirement    is    a 

backbone  in  the  protection  of  this  vital  state 

interest-"    DeJonge  11.  supra.  179  Mich-App.  at 

236.  449  N.W.Jd  899. 

7.     Employment  Div ■„   Dtp!  of  Human  Resources 

v.    Smith.    494    MS.   872.    110   S.Ct.    1595.    108 

t_Ed.2d  876  (1990).  and  Depl  of  Social  Services 

v.  Emmanuel  Baptist  Preschool.  434  Mich.  380. 

45S  N.W.2d  1  (1990). 

In  Smith,  the  Court  created  a  new  standard  of 
review  for  most  cases  involving  the  Free  Exer- 
cise of  Religion  Clause. 


DeJONGE  Mich.     131 

127  (Mich.   19931 

On  appeal  before  this  Court,  the  DeJong- 
es contend  that  the  certification  require- 
ment violates  their  First  Amendment  right 
of  free  exercise  of  religion,  and  submit  that 
the  Court  or"  Appeals  misapplied  the  com- 
pelling interest  test  by  not  requiring  the 
state  to  establish  that  the  certification  re- 
quirement is  essential  to  and  the  least  re- 
strictive means  of  achieving  a  compelling 
state  interest. 


II 

[1]  At  issue  then  is  whether  Michigan's 
teacher  certification  requirement  for  home 
schools  violates  the  Free  Exercise  Clause 
of  the  First  Amendment  of  the  United 
States  Constitution  as  applied  to  the  State 
of  Michigan  by  the  Fourteenth  Amendment 
of  the  United  States  Constitution.*  The 
Free  Exercise  Clause  proclaims:  "Congress 
shall  make  no  law  respecting  an  establish- 
ment of  religion,  or  prohibiting  the  free 
exercise  thereof "  ' 


In  Emmanuel  Baptist  Preschool,  the  Court 
held  that  the  state  may  not  enforce  the  accredi- 
tation aspects  of  the  program  director  qualifica- 
tions rule  regarding  preschools  and  day  care 
centers,  since  to  do  so  would  violate  the  free 
exercise  of  religious  beliefs. 

8.  Section  1  of  the  Fourteenth  Amendment  of  the 
United  States  Constitution  applies  the  First 
Amendment  to  the  individual  states.  Evtrson  v. 
Bd.  of  Ed..  330  MS.  I.  15.  67  S.Cl  504.  511.  91 
LEd.  711  (1947). 

9.  The  Michigan  Consutuuon  is  at  least  as  pro- 
tecuve  of  religious  liberty  as  the  United  States 
Constitution.  Article  1.  §  4  of  (he  Michigan 
Consutuuon  declares: 

"Every  person  shall  be  at  liberty  to  worship 
Cod  according  to  the  dictates  of  his  own  con- 
science. No  person  shall  be  compelled  to 
ittend.  or.  against  his  consent,  (o  contribute 
to  the  erection  or  support  of  any  place  of 
religious  worship,  or  to  pay  tithes,  taxes  or 
other  rates  for  the  support  of  any  minister  of 
(he  gospel  or  teacher  of  religion.  No  money 
shall  be  appropriated  or  drawn  from  (he  trea- 
sury for  the  benefit  of  any  religious  sect  or 
society,  theological  or  religious  seminary:  nor 
shall  property  belonging  to  the  state  be  appro- 
priated for  any  such  purpose.  The  civil  and 
poliucal  rights,  privileges  and  capacities  of  no 
person  shall  be  diminished  or  enlarged  on 
account  of  his  religious  belief." 
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(2]  j^/Thus,  we  begin  our  analysis  by 
considering  the  historical  underpinnings  of 
the  First  .Amendment.    This  Court  has  long 
held  that  the  constitution  must  be  inter- 
preted in  light  of  the  original  intent  and 
understanding  of  its  drafters."    The  frarn- 
ers'  intent  must  be  understood  in  conjunc- 
tion with  the  intentions  and  understanding 
of  the  constitution   held  by   its   ratifiers: 
"The  intent  of  the  framers,  however, 
must  be  used  as  part  of  the  primary  rule 
of  'common  understanding'  described  by 
Justice  Cooley: 

"  'A  constitution  is  made  for  the  people 
and  by  the  people.     The  interpretation 
that  should  be  given  it  is  that  which 
reasonable  minds,  the  great  mass  of  the 
people  themselves,  would  give  it'  "  " 
[31    A  necessary  corollary  of  these  prin- 
ciples is  that  the  constitution  can  only  prop- 
erly be  understood  by  studying  its  common 
meaning  as   well   as   "  'the  circumstances 
surrounding  the  adoption  of  a  constitution- 
al provision  and  the  purpose  sought  to  be 

accomplished '"  l* 

[4. 5]  These  rules  of  constitutional  con- 
struction are  indispensable  because  "[t]he 
literal  construction  of  the  words,  without 
regard  to  their  obvious  purpose  ijrsof  pro- 
tection, is  to  make  the  constitutional  safe- 
guard no  more  than  a  shabby  hoax,  a  barri- 

10.  Committee  for  Constitutional  Reform  v.  Sec- 
retary of  State,  425  Mich.  336.  342.  389  N.WJd 
430  (1986). 

1 1.  Id.  at  342.  389  N.  W.2d  430.  quoting  Traverse 
City  School  Disl  v.  Attorney  General  384  Mich. 
390.  405.  185  N.W.2d  9  (1971).  quoting  Cooley. 
Const  Lim  (6th  ed).  p.  31. 

12.  Id.  425  Mich,  at  340.  389  M.WJd  430.  See 
also  Kearney  v.  3d.  of  State  Auditors,  189  Mich. 
666.  673.  155  N.W.  510  (1915). 

13.  Contrary  to  the  assertions  of  the  dissent,  such 
constitutional  construction  does  not  impose 
"doctrine"  in  lieu  of  "legal  analysis."  Indeed, 
adherence  to  original  intent  is  crucial  to  ensure 
that  courts  do  not  "substitute  their  own  pleasure 
to  the  constitutional  intentions  of*  the  people. 
Hamilton.  The  Federalist  Papers.  So  78.  ed 
fCramuick  (England:  1987  (originally  published 
in   1788!  ).  p  4U0 

14.  "To  determine  the  meaning  of  the  religion 
clauses,  it  is  necessary  to  see  them  through  the 
eyes  of  their  proponents  "  McConnell.  77ie 
origins  and  historical  understanding  of  free  exer- 
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er  of  words,  easily  destroyed  by  other 
words...  A  constitutional  limitation 
must  be  construed  to  effectuate,  not  to 
abolish,  the  protection  sought  by  it  to  be 
afforded."  Lockwood  v.  Comm  r  of  Reve- 
nue, 357  Mich.  517,  556-557,  98  N.W.2d  753 
(1959).11  Hence,  a  thorough  examination  of 
the  historical  origins  of  the  Free  Exercise 
Clause  is  essential  to  the  proper  disposition 
of  the  case  at  issue,  and  more  important,  to 
the  preservation  of  religious  freedom.'4 

This  American  experiment "  includes  an 
unprecedented  protection  of  religious  liber- 
ty from  tyrannical  government  action. 
Springing  forth  from  this  nation's  founding 
principle  that  government  is  "instituted  for 
[the]  protection  of  the  rights  of  man- 
kind," "  the  Free  Exercise  of  Religion 
Clause  ensured  protection  from  govern- 
ment interference  as  the  first  freedom  in 
the  Bill  of  Rights." 

The  prominence  of  religious  liberty's  pro- 
tection |  ^in  the  Bill  of  Rights  is  no  histori- 
cal anomaly,  but  the  consequence  of  Amer- 
ica's vigorous  clashes  regarding  religious 
freedom.  The  First  Amendment's  protec- 
tion of  religious  liberty  was  born  from  the 
fires  of  persecution,  forged  by  the  minds  of 
the  Founding  Fathers,  and  tempered  in  the 
struggle  for  freedom  in  America." 

cue  of  religion.  103  Harv  L  R  1409.  1437  (1990). 
Indeed,  "[njo  provision  of  the  Constitution  is 
more  closely  tied  to  or  given  content  by  its 
generating  history  than  the  religious  clause  of 
the  First  Amendment."  Everson,  n  8  supra  at  33 
(Rutledge.  J.,  dissenung). 

13.  Referred  to  by  the  Founding  Fathers  as  no- 
vus  ordo  sedorum.  a  new  order  for  the  ages. 

16.  Gouverneur  Morns,  quoted  in  2  Records  of 
the  Federal  Convention  of  17S7  (Farrand  rev  ed. 
1966).  p  222. 

17.  The  Founding  Fathers  proclaimed  that  "ex- 
tending to  its  citizens  all  the  blessings  of  civil  it 
religious  liberty"  is  the  "great  end"  and  the  "ob- 
ject of  our  government  "  Charles  Pickney. 
quoted  in  4  Records  of  the  Federal  Convention 
of  1787  (Farrand  rev  ed.   1966).  pp  28-29. 

18.  For  an  exhaustive  examination  of  prerevolu- 
tionary  religious  persecution,  as  well  as  the  de- 
velopment of  religious  freedom  in  the  colonies. 
see  McConnell.  n   14  supra  at   1421-1430. 
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As  our  history  forcefully  attests,  the 
Founding  Fathers  envisioned  the  protection 
of  the  free  exercise  of  religion  as  an  affir- 
mative duty  of  the  government  mandated 
by  the  inherent  nature  of  religious  liberty, 
not  one  of  mere  "toleration"  by  govern- 
ment." Most  significant  in  this  history 
was  imthe  dramatic  confrontaaon  regard- 
ing the  proposed  renewal  of  Virginia's  tax 
levy  for  the  support  of  the  established 
church.™  This  embroilment  bore  James 
Madison's  Memorial  and  Remonstrance 
Against  Religious  Assessments,"  delivered 
in  the  Virginia  House  of  Burgess  in  opposi- 

19.  Jefferson  explained  that  religious  liberty  is  a 
fundamental  freedom  outside  the  legitimate 
sphere  of  government  power  unless  threatening 
to  harm  another.  Jefferson.  Notes  on  the  State 
of  Virginia,  quoted  in  Padover.  77te  Complete 
Jefferson  (New  York;  Duell.  Sloan  It  Pearce. 
Inc.  1943).  p  675.  Madison  echoed  Jefferson  by 
agreeing  that  religious  liberty  is  immune  "from 
civil  jurisdiction,  in  every  case  where  it  does  not 
trespass  on  private  rights  or  the  public  peace." 
Madison,  letter  to  Edward  Livingston  (July  10. 
1822),  quoted  in  Alley,  ed.  James  Madison  on 
Religious  Liberty  (New  York:  Prometheus 
Books.  1985).  p  32. 

Indeed,  this  understanding  of  religious  free- 
dom wu  dominant  in  the  nate  governments 
that  ratified  the  Bill  of  Rights: 

The  Free  Exercise  Clause  was  patterned 
after  the  various  free  exercise  and  freedom  of 
conscience  provisions  in  then-existing  state 
constitutions.  At  the  time  of  the  ratification 
of  the  Bill  of  Rights,  twelve  of  the  thirteen 
states  had  such  provisions.  Of  those  twelve. 
nine  either  explicitly  or  implicitly  expressed 
the  following  belief;  The  free  exercise  of  reli- 
gion is  protected  unless  it  endangers  the  pub- 
lic's peace  and  safety This  formulation 

was  a  precursor  to  the  compelling-interest  test 
and  implies  that  the  free  exercise  of  religion 
was  understood  to  include  an  exemption  from 
generally  applicable  laws."  McConnell. 
Should  Congress  pass  legislation  restoring  the 
broader  interpretation  of  free  exercise  of  reli- 
gion?. 15  Harv  J  of  L  &  Pub  Pol  181.  185-186 
(1992). 

"Article  LVI  of  Georgia's  1777  Constiruuon 
is  typical:  All  persons  whatever  shall  have  the 
free  exercise  of  their  religion:  provided  it  be 
not  repugnant  to  the  peace  and  safety  of  the 
State.  "  id.  at  186.  n  18. 
For  a  survey  of  all  thirteen  constitutions,  see 
McConnell.  n   14  supra  at  1456-1458. 

20.  For  an  extensive  discussion  of  the  Virginia 
struggle  for  religious  liberty,  see  Everson.  n  8 
supra  at  J4-39  (Rutledge.  J.,  dissenting;. 

21.  See  Everson.  n  8  supra,  appendix  at  63-7]. 
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don  to  the  levy,  as  well  as  Thomas  Jeffer- 
son's Virginia  Bill  or"  Religious  Liberty,  en- 
acted in  the  levy's  stead."  Madison's  Me- 
morial and  Remonstrance  Against  Reli- 
gious Assessments  explained  as  "a  funda- 
mental and  undeniable  truth" a  that  reli- 
gious liberty  is  a  deeply  private,  fundamen- 
tal, and  inalienable  right  by  which  a  citi- 
zen's religious  beliefs  and  practices  are 
shielded  from  the  hostile  intolerance  of  so- 
ciety," while  Jefferson's  Virginia  Bill  for 
Re]jrious«rs  Liberty  protected  the  right  of 
the  free  exercise  of  religion,  as  well  as 
barred  state  established  churches.  The 
Founders  understood  that  this  zealous  pro- 

22.  Madison's  Memorial  and  Remonstrance 
Against  Religious  Assessments  and  Jefferson's 
Bill  for  Religious  Liberty  are  well  recognized  in 
constitutional  law  as  invaluable  interpretauve 
tools  essential  to  achieving  the  necessary  insight 
to  understand  the  protections  afforded  by  the 
Free  Exercise  Clause  of  the  First  Amendment. 
See.  e.g..  Committee  for  Public  Ed.  <s>  Religious 
Liberty  v.  Hyquist.  413  US.  756.  760.  93  S.Cl 
29S5.  2959.  37  l_Ed.2d  948  (1973):  Abmgion 
Twp.  School  DisL  v.  Schempp.  374  US.  203.  214. 
83  S.CL  1560.  1567.  10  LEdJd  844  (1963):  Ever- 
son. a  8  supra  at  13.  Madison,  of  course,  was 
the  principal  draftsman  of  the  Religion  Clauses 
of  the  First  Amendment,  as  well  as  the  floor 
leader  in  the  House  of  Representatives  in  sup- 
port of  the  Bill  of  Rights,  and  "(t]here  is  little 
doubt  Uiat  the  sentiments  expressed  in  the  final 
wording  (of  the  Free  Exercise  Clause)  con- 
formed to  Madison's  basic  principles."  Alley,  n 
19  supra  at  213. 

23.  Madison.  Memorial  and  Remonstrance 
Against  Religious  Assessments,  quoted  in  Ever- 
son. a  8  supra,  appendix  at  64. 

24.  Thomas  Jefferson  expressed  a  similar  under- 
standing of  the  nature  of  religious  liberty: 

The  magistrate  has  no  power  but  what  the 
people  gave.    The  people  have  not  given  him 
the  care  of  souls  because  ihey  could  not.  be- 
cause no  man  has  right  to  abandon  the  care  of 
his  salvation  to  another.     No  man  has  power 
to  let  another  prescribe  his  faith."    Jefferson. 
Notes  on  Religion.  October  1776?.  quoted  in 
77i«  Complete  Jefferson,   n    19  supra  at   944 
(Emphasis  in  original.) 
These  views  were  representative  of  the  Found- 
ing Fathers.     See  Howe.    77i«  Garden  and  the 
Wilderness:   Religion  and  Government  in  Ameri- 
can Constitutional  History  (Chicago  it  London: 
University  of  Chicago   Press.    1965)   pp    17-18. 
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tection  of  religious  liberty  was  essential  Co 
the  "preservation  of  a  free  government."  u 

The  Founding  Fathers  then  reserved  spe- 
cial protection  for  religious  liberty  as  a 
fundamental  freedom  in  the  First  Amend- 
ment of  the  constitution.  This  fortification 
of  the  right  to  the  free  exercise  of  religion 
was  heralded  as  one  of  the  Bill  of  Rights' 
most  important  achievements.  Indeed,  Jef- 
ferson proclaimed  that  "[n]o  provision  in 
our  constitution  ought  to  be  dearer  to  man 
than  that  which  protects  the  rights  of  con- 
science against  the  enterprises  of  the  civil 
authority."  '* 

25.  Madison.  Memorial  and  Remonstrance 
Against  Religious  Assessments,  quoted  in  Ever- 
son.  n  8  supra,  appendix  at  65. 

26.  Jefferson.  Reply  to  Address  10  the  Society  of 
the  Methodist  Episcopal  Church  at  New  Lon- 
don, Connecticut.  February  4.  1809,  quoted  in 
The  Compiete  Jefferson,  a  19  supra  at  544.    See 

aiso  Lee  v.    Wessman,  505  US.  .  .   112 

S.CL  2649,  2656.  120  l_Ed_2d  467  (1992)  Ctt)he 
First  Amendment's  Religion  Clauses  mean  that 
religious  belief  and  religious  expression  are  too 
precious  to  be  either  proscribed  or  prescribed 
by  the  State"):  Sherbert  v.  Verner.  374  U.S.  398. 
413.  83  S.Ct.  1790.  1799.  10  L-Edjd  965  (1963) 
(Stewart  J.,  concurring)  ("no  liberty  is  more 
essential  to  the  continued  vitality  of  the  free 
society  which  our  Constituuon  guarantees  than 
is  the  religious  liberty  protected  by  the  Free 
Exercise  Clause  explicit  in  the  First  Amendment 
and  imbedded  in  the  Fourteenth"):  Everson.  n  8 
supra  at  34  (Rutledge.  1„  dissenting)  ("If)or 
Madison,  as  also  for  Jefferson,  religious  free- 
dom was  the  crux  of  the  struggle  for  freedom  in 
general"):  Howe,  n  24  supra  at  160.  164-165 
('the  framers  assumed  that  the  realm  of  reli- 
gious interests  and  religious  convictions  occu- 
pied a  special  constitutional  sums:"  it  is  a  "his- 
torically undeniable  fact  that  religious  interests 
seemed  to  the  framers  to  deserve  special  safe- 
guarding"): Tribe,  American  Consutuuonai  Law 
(2d  ed).  §  14-7.  p  1189  ("[ilhe  Framers  ... 
clearly  envisioned  religion  as  something  special: 
they  enacted  that  vision  into  law  by  guarantee- 
ing the  free  exercise  of  religion  but  not,  say.  of 
philosophy  or  science").  Hence,  this  Court  has 
"no  loftier  duty  or  responsibility  than  to  uphold 
that  spiritual  freedom  to  its  farthest  reaches." 
West  Virginia  Bd.  of  Ed  K  Bamette.  319  U.S. 
624.  645.  63  S.Ct.  1178.  1188.  37  LEd.  1628 
(1943)  (Murphy.  J.,  concurring). 

27.  We  are  not  unaware  of  Ihe  criticism  generat- 
ed in  r:a<nion  lo  Smith,  which  held  ihat  the 
First  Amendment  does  not  bar  the  "application 
of  a  neutral,  generally  applicable  law  to  reli- 
giously motivated"  conduct  unless  ihe  Free  Ex- 
ercise Clause  is  in    conjunction  with  other  con- 
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[6]  In  Empioymrnt  Ehv.,  Dep't  of  Hu 
man  Resources  v.  Smtth.  494  U.S.  372 
881.  110  S.Ct.  1595.  1601.  108  L.Ed.2d  376 
(1990),  the  Court  ruled  that  the  "Free  Exer 
cise  Clause  in  conjunction  with  other  consti 
tutional  protections,  such  as  . .  the  right 
of  parents,  acknowledged  in  Pierce  [v.  So 
ciety  of  Sisters,  268  U.S.  510,  45  S.Ct.  571 
69  L-Ed.  1070  (1925)],  to  direct  the  edu 
cation  of  their  children,  see  Wisconsin  v. 
Yoder.  406  U.S.  205  [92  S.Ct.  1526.  32 
L.Ed.2d  15]  (1972),"  demands  the  applica 
taon  of  strict  scrutiny. n  Hence,  Michigan's 
teacher   certification    rgquirement-so    must 

stitutional  protections... ."  Smith,  supra.  494 
U-S.  at  881.  110  S.Ct.  at  1601.  See.  e.g..  Smith. 
77ie  rue  and  fall  of  religious  freedom  in  constitu- 
tional discourse,  140  U  Penn  L  R  149.  231.  232. 
233  (1991)  (referring  to  Smith,  supra,  as  "the 
virtual  abandonment  of  the  Free  Exercise 
Clause."  "reach(ing]  a  low  point  in  modern  con- 
stitutional protection  under  the  Free  Exercise 
Clause."  "'.eavjmgj  the  Free  Exercise  Clause 
without  independent  constitutional  content  and 
thus,  for  practical  purposes,  largely  meaning- 
less"): McConnell.  Religious  freedom  at  a  cross- 
roads. 59  U  Chicago  L  R  115.  140  (1992)  CSmith 
converts  a  constitutionally  explicit  liberty  into  a 
nondiscrimination  requirement,  in  violation  of 
the  most  straightforward  interpretation  of  ihe 
First  Amendment  text"):  Laycock.  Summary 
and  synthesis:  The  crisis  in  religious  liberry,  60 
Geo  Wash  L  R  841  (1992)  (summarizing  a  sym- 
posium of  ten  articles  and  Finding  that  "[n|o  one 
in  this  symposium  takes  seriously  ihe  possibility 
that  Employment  Div.  v.  Smith  might  be  defen- 
sible"). Nevertheless,  this  Court  must  follow 
the  interpretauon  of  the  Free  Exercise  Clause  in 
the  prevailing  opinions  of  ihe  United  States  Su- 
preme Court,  "even  though  we  may  be  in  accord 
with  the  dissenung  opinions  in  those  cases." 
People  v.  Lechner.  307  Mich.  358.  J60-361.  11 
N.WJd  918  (1943). 

On  the  other  hand,  we  may  certainly  interpret 
the  Michigan  Constitution  as  affording  addition- 
al protection  to  the  free  exercise  of  religion. 
However,  because  the  ruling  of  Smith,  supra, 
494  US.  at  881.  110  S.Ct-  at  1601.  commands 
that  strict  scrutiny  be  applied  in  the  case  at 
issue,  we  do  not  undertake  to  determine  at  this 
time  the  extent  of  ihe  Michigan  Constituuon  s 
protection  of  the  free  exercise  of  religion  gener- 
ally. We  do  hold,  however,  ihat  ihe  Michigan 
Constitution  mandates  ihat  stnet  scrutiny  as  ar- 
ticulated in  this  opinion  be  applied  in  ihe  in- 
stant case.  Alexander  v.  Bartlett,  14  Mich.App. 
177,  181.  165  N.W.2d  445  (1968)  (an  I.  §  4  of 
the  Michigan  Constitution  "'guarantees  10  every 
person  the  liberry  to  worship  God  according  to 
the  dictates  of  his  own  conscience  "). 
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undergo  strict  scrutiny  to  survive  a  free 
exercise  challenge.3 

[7]  This  strict  scrutiny  is  manifested  in 
the  "compelling  interest"  test,  which  is 
composed  of  five  elements: 

(1)  whether  a  defendant's  belief,  or  con- 
duct motivated  by  belief,  is  sincerely 
held: 

(2)  whether  a  defendant's  belief,  or  con- 
duct motivated  by  belief,  is  religious  in 
nature; 

(3)  whether  a  state  regulation  imposes  a 
burden  on  the  exercise  of  such  belief  or 
conduct; 

(4)  whether  a  compelling  state  interest 
justifies  the  burden  imposed  upon  a  de- 
fendant's belief  or  conduct; 

(5)  whether  there  is  a  less  obtrusive 
form  of  regulation  available  to  the  state. 
Yoder,  supra,  406  VS.  at  214-230,  92 
S.Ct  at  1532-40;  Dep't  of  Social  Servic- 
es v.  Emmanuel  Baptist  Preschool,  434 
Mich.  380,  391-396,  455  N.W.2d  1  (1990) 
(Cavanagh,  J.,  concurring),  at  430,  455 
N.W.2d  1  (Griffin,  J.,  concurring).2* 


The  first  element  of  the  compelling  inter- 
est testj^jiis  met  by  the  DeJonges  because 
their  belief  is  sincerely  held.  "[WJhile  the 
'truth'  of  a  belief  is  not  open  to  question, 
there  remains  the  significant  question 
whether  it  is  'truly  held.'  This  is  the 
threshold  question  of  sincerity  which  must 
be  resolved  in  every  case.    It  is,  of  course, 

a  question  of  fact "    United  States  v. 

Seeger,  380  U.S.  163,  185,  85  S.Ct.  850,  863, 
13  LJkL2d  733  (1965).  As  noted,  after 
extensive  trial  testimony,  the  trial  judge 
concluded  that  "(tjhe  Court  does  not  have 
any  question  about  the  conviction  or  the 

28.  Although  "It]  he  Free  Exercise  Clause  categor- 
ically prohibits  government  from  regulating, 
prohibiting,  or  rewarding  religious  beliefs  as 
such."  McDaniei  v.  Paty.  435  U.S.  618.  626.  98 
S.O.  1322.  1327.  5S  LEdJd  593  (1978).  the  case 
at  issue  involves  more  than  government  inter- 
ference with  mere  belief:  hence  the  balancing 
approach  of  the  compelling  interest  lest  must  be 
utilized. 

29.  In  Emmanuel  Baptist  Preschool,  supra.  Jus- 
tice Cavanagh.  writing  separately,  joined  Justice 
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sincerity  of  the  DeJonges  on  this  position." 
Furthermore,  the  state  does  not  contest  the 
sincerity  of  the  DeJonges'  beliefs. 

B 
[8]  Similarly,  because  the  DeJonges'  be- 
lief is  religiously  based,  the  second  element 
of  the  compelling  interest  test  is  met.  To 
be  afforded  the  protection  of  the  Free  Ex- 
ercise Clause,  an  individual's  behavior  must 
be  religiously  motivated,  as  the  Court  in 
Yoder.  supra,  406  U.S.  at  215-216.  92  S.Ct. 
at  1533.  explained: 

"A  way  of  life,  however  virtuous  and 
admirable,  may  not  be  interposed  as  a 
barrier  to  reasonable  state  regulation  of 
education  if  it  is  based  on  purely  secular 
considerations:  to  have  the  protection  of 
the  Religion  Clauses,  the  claims  must  be 

rooted  in  religious  belief Thus,  if 

the  Amish  asserted  their  claims  because 
of  their  subjective  evaluation  and  rejec- 
tion of  the  contemporary  secular  values 
accepted  by  the  majority,  much  as  Tho- 
reau  rejected  the  social  values  of  his  time 
and  isolated   himself  at   Walden    Pond, 
their  claims  would  not  rest  on  a  religious 
basis.    Thoreau's  choice  was  philosoph- 
ical and  personal  rather  than  irreligious, 
and  such  belief  does  not  rise  to  the  de- 
mands of  the  Religion  Clauses."  n 
[9]    Thus,    this    Court   must   determine 
whether  a  religious  belief  is  sincerely  held, 
not  whether  such  beliefs  are  true  or  rea- 
sonable.    United  States  v.   Ballard.  322 
VS.  78,  86,  64  S.Ct  882.  886,  88  LEd.  1148 
(1944).    This  Court  must  accept  a  worship- 
er's good-faith  characterization  that  its  ac- 
tivity is  grounded  in  religious  belief  be- 
cause "[i]t  is  not  within  the  judicial  ken  to 
question  the  cenrxality  of  particular  beliefs 
or  practices   to  a  faith,  or  the  validity  of 

Griffin  s  concurring  opinion,  "to  form  a  majori- 
ty oo  ihe  issue  of  the  Free  Exercise  Clause 
standard  of  review"  in  accordance  with  Justice 
Riley  s  opinion  in  Shendan  Rd.  Baptist  Church 
v.  Dtp  i  of  Ed..  426  Mich.  462.  574-578.  396 
N.WJd  373  (1986).  Emmanuel  Baptist  Pre- 
school  supra.  434  Mich,  at  390.  455  N.WJd  l 
(Cavanagh.  J.,  concurring). 

30.  See  also  Emmanuel  Baptist  Preschool  supra. 
434  Mich,  at  391-392.  455  N.W.2d  1  (Cavanagh. 
J,  concurring). 

(7811 
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particular  litigants'  interpretations  of  those 
creeds."  Hernandez  v.  Comm  'r  of  Inter- 
nal Revenue.  490  U.S.  680.  699.  109  S.Ct. 
2136,  2149,  104  L-Ed.2d  766  (1989)/"  This 
must  be  so  because  "[m]en  may  believe 
what  they  cannot  prove.  They  may  not  be 
put  to  the  proof  of  their  religious  doctrines 
or  beliefs.  Religious  experiences  which  are 
as  real  as  life  to  some  may  be  incomprehen- 
sible to  others."  Ballard,  supra,  322  U.S. 
at  86,  64  S.Ct.  at  886. 

[10]  Nor  is  religious  orthodoxy  neces- 
sary to  obtain  the  protection  of  the  Free 
Exercise  Clause.  Religious  belief  and  con- 
duct need  not  be  endorsed  or  mandated  by 
a  religious  organization  to  be  protected. 
Emmanuel  Baptist  Preschool,  supra,  434 
Mich,  at  392.  455  N.W.2d  1  (Cavanagh,  J., 
concurring).  Indeed,  because  popular  reli- 
gious beliefs  are  rarely  threatened  by  elect- 
ed legislators,  the  Free  Exercise  Clause's 
major  benefactors  are  religious  minorities 
or  dissidents  whose  beliefs  and  worship  are 
suppressed  or  shunned  by  the  majority. 
To  hold  otherwise  would  be  to  deny  that 
"Religion  . . .  must  be  left  to  the  conviction 
and  conscience  of  every  man "n 

laaThe  DeJonges  testified  that  they 
taught  their  children  at  home  without  com- 
plying with  the  certification  requirement 
because  they  wished  to  provide  for  their 
children  a  "Christ-centered  education." 
Because  the  DeJonges'  faith  professes 
"that  parents  are  the  ones  that  are  respon- 
sible to  God  for  the  education  of  their 
children,"  they  passionately  believe  that 
utilizing  a  state-certified  teacher  is  sinful. 
Their  faith,  although  nusuai.  may  not  be 
challenged  or  ignored. a 

31.  See  also  Smith,  supra.  494  US.  at  887.  110 
S.CL  at  1604:  Emmanuel  Baprut  Preschool,  su- 
pra. 434  Mich,  at  392.  455  N.W.2d  1  (Cavanagn. 
J.  concurring; 

32.  Madison.  Memorial  and  Remonstrance 
Against  Religious  Assessments,  quoting  Virginia 
Declaration  of  Rights.  Article  16.  quoted  in  £v- 
erson.  n  3  supra,  appendix  at  64. 

33.  We  note  again  that  the  state  does  not  contest 
the  religious  motivation  of  the  DeJonges  beliefs. 

(7821 


[11-13]  The  third  element  of  the  test  is 
also  met  because  the  certification  require- 
ment clearly  imposes  a  burden  on  the  exer- 
cise of  the  DeJonges'  religious  freedom.  A 
burden  may  be  shown  if  the  "affected  indi- 
viduals [would]  be  coerced  by  the  Govern- 
ment's acnon  into  violating  their  religious 
beliefs  [or  whether]  governmental  acDon 
[would]  penalize  religious  activity  by  deny- 
ing any  person  an  equal  share  of  the 
rights,  benefits,  and  privileges  enjoyed  by 
other  citizens."  Lyng  v.  Northwest  Indian 
Cemetery  Protective  Ass'n,  485  U.S.  439, 
449,  108  S.Ct  1319,  1325,  99  L.Ed.2d  534 
(1988).  Hence,  "[a]  claimed  burden  on  reli- 
gious beliefs  may  be  deemed  constitutional- 
ly in  significant,  but  only  (1)  if  the  claim- 
ant's beliefs  do  not  create  an  irreconcilable 
conflict  between  the  mandates  of  law  and 
religious  duty,  or  (2)  if  the  legal  require- 
ment does  not  directly  coerce  the  claimant 

to    act   contrary    to    religious    belief " 

Emmanuel  Baptist  Preschool,  supra,  434 
Mich,  at  393,  455  N.W.2d  1  (Cavanagh,  J., 
concurring).  Put  simply,  the  petitioner 
must  prove  that  he  has  been  "enforced, 
1 ^restrained,  molested,  or  burdened  . . . 
[or]  otherwise  sufferfed],  on  account  of  his 
religious  opinions  or  beliefs....""  The 
burden  on  religious  liberty,  however,  need 
not  be  overwhelming,  because  "[e]ven  sub- 
tle pressure  diminishes  the  right  of  each 
individual   to   choose   voluntarily   what  to 

believe."    Lee  v.  Weisman,  505  U.S. , 

,  112  S.Ct.  2649.  2665,  120  LEd.2d  467 

(1992)  (Blackmun,  J.,  concurring)." 

In  the  instant  case,  the  findings  of  the 
trial  court,  to  which  this  Court  grants  due 
deference,  amply  reveal  that  the  teacher 
certification  requirement  directly  and 
heavily  burdens  the  DeJonges'  exercise  of 

34.  A  Bill  for  Establishing  Religious  Freedom, 
quoted  in  77ie  Complete  Jefferson,  n  19  supra  at 
947. 

35.  Indeed,  as  one  of  the  few  comments  regard- 
ing  the  original  drafts  of  the  Free  Exercise 
Clause  in  our  First  Congress  reveal,  the  thresh- 
old to  find  a  sufficient  burden  is  very  slight  as 
"rights  of  conscience  wilt  little  bear  the 
gentlest  touch  of  governmental  hand  ..."  Rep- 
resentative Daniel  Carroll,  quoted  in  I  Annals  of 
Congress  730  (August  15.  1789)  (Joseph  Cales 
ed.  Washington.  Cales  &  Seaton.  1834). 
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their  religion.  As  noted,  the  DeJonges  be- 
lieve that  the  word  of  God  commands  them 
to  educate  their  children  without  state  cer- 
tification. Any  regulation  interfering  with 
that  commandment  is  state  regulation  of 
religion."  The  certification  requirement 
imposes  upon  the  DeJonges  a  loathsome 
dilemma:  they  must  either  violate  the  law 
of  God  to  abide  by  the  law  of  man,  or 
commit  a  crime  under  the  law  of  man  to 
remain  faithful  to  God.  The  requirement 
presents  an  "irreconcilable  conflict  between 
the     mandates     of     law     and     religious 

duty "    Emmanuel  Baptist  Preschool, 

supra,  434  Mich,  at  393,  455  N.W.2d  1 
(Cavanagh,  J.,  concurring). 

I  asMoreover,  this  is  not  a  case  in  which 
the  DeJonges  must  forgo  a  government 
benefit  or  privilege  in  lieu  of  their  religious 
beliefs,17  because  the  state  compels 
through  criminal  sanction  both  mandatory 
education  and  the  certification  require- 
ment. In  Yoder,  the  Court  found  that  com- 
pulsory education  for  Amish  children  past 
the  eighth  grade  violated  the  Free  Exercise 
Clause  because  the  criminal  sanctions  im- 
posed compelled  the  Amish  to  violate  their 
religious  faith:  "The  impact  of  the  compul- 
sory-attendance law  on  respondents'  prac- 
tice of  the  Amish  religion  is  not  only  se- 
vere, but  inescapable,  for  the  Wisconsin 
law  affirmatively  compels  them,  under 
threat  of  criminal  sanction,  to  perform  acts 

34.  Untied  Slates  v.  Lee.  455  VS.  252.  257.  102 
S.Cl  1051.  1055.  71  LEdJd  127  (1982).  quoting 
Thomas  v.  Review  3d.  of  Indiana  Employment 
Security  Oiv,  450  VS.  707.  716.  101  S.CL  1425. 
1411.  67  L-£d-2d  624  (1981)  (facially  accepting 
"the  appellee's  contenuon  that  both  payment 
and  receipt  of  social  security  benefit!  is  forbid- 
den by  the  Amish  faith"  because  the  "Icjouru 
are  not  arbiters  of  scriptural  interpretation'-). 

37.  Of  course,  such  government  action  may  vio- 
late the  free  exercise  of  religion: 

"  "Where  the  state  conditions  receipt  of  an 
important  benefit  upon  conduct  proscribed  by 
a  religious  faith,  or  where  il  denies  such  a 
benefit  because  of  conduct  mandated  by  reli- 
gious belief,  thereby  putting  substantial  pres- 
sure on  an  adherent  to  modify  his  behavior 
and  to  violate  his  beliefs,  a  burden  upon  reli- 
gion exists.  While  the  compulsion  may  be 
indirect,  the  infringement  upon  free  exercise 
is  nonetheless  substantial.'  "  Hobbie  v.  Unem- 
ployment Appeals  Comm.  of  Florida.  480  VS. 
136.  141.  107  S.Ct.  1046.  1049.  94  LEdJd  190 


DeJONGE  Mich.     137 

127  (Mich.  1943) 

undeniably  at  odds  with  fundamental  ten- 
ets of  their  religious  beliefs."  Id.  406  U.S. 
at  218.  92  S.Ct  at  1534.  Similarly,  the 
state's  enforcement  of  the  teacher  certifica- 
tion requirement  compels  the  DeJonges  to 
sin,  as  they  have  been  coerced  by  the  state 
to  educate  their  children  in  direct  violation 
of  their  religious  faith.  In  other  words,  as 
applied  to  the  DeJonges,  the  certification 
requirement  "inescapably  compels  conduct 
that  [plaintiffs]  find  objectionable  for  reli- 
gious reasons."  Bowen  v.  Roy,  476  U.S. 
693,  706.  106  S.CL  2147,  2156.  90  L.Ed.2d 
735  (1986).a  Indeed,  perhaps  the  most 
striking  state  [yburden  upon  religious  lib- 
erty imaginable,  criminal  prosecution,  was 
imposed  upon  the  DeJonges  for  following 
their  interpretation  of  the  word  of  God.n 


[14, 15]  Finally,  the  certification  re- 
quirement is  unconstitutional  because  it 
fails  to  meet  the  remaining  two  prongs  of 
the  compelling  interest  test,  which  presume 
that  a  state's  burden  of  the  free  exercise  of 
religion  is  invalid  unless  the  burden  is  es- 
sential to  the  fulfillment  of  a  compelling 
state  interest.4*  Hence,  strict  scrutiny  de- 
mands that  (1)  a  state  regulation  be  justi- 
fied by  a  compelling  state  interest,  and  (2) 
the  means  chosen  be  essential  to  further 
that  interest," 

(1987),  quoting  Thomas,  n.  36  supra  450  VS. 
at  717-718.  101  S.CL  at  1431-1432. 

J*.  See  also  Emmanuel  Baptist  Preschool,  supra 
434  Mich,  at  434-135.  455  N.WJd  1  (Griffin.  J.. 
concurring). 

39.  The  dissent's  characterization  of  [he  DeJong- 
es' interests  as  "secular*  education  is  simply  a 
fundamental  misunderstanding  of  their  reli- 
gious beliefs  and  practices.  As  the  United  States 
Supreme  Court  recognized  in  Yoder.  education- 
al practices  motivated  by  religion  clearly  fall 
within  the  protection  of  Free  Exercise  Clause. 
Yoder.  supra.  406  U.S.  at  218.  92  S.Ct.  at  1534. 

4a  Lee.  a.  36  supra  455  VS.  at  257-258.  102  S.Cl 
at  1055  C"[l]he  state  may  justify  a  limitation  on 
religious  liberty  by  showing  that  it  is  essential  to 
accomplish  an  overriding  governmental  inter- 
est-): Yoder.  supra.  406  VS.  at  233-234.  92  S.CL 
at  1542. 

41.     As  application  of  strict  scrutiny  reveals,  the 

dissent  s  contention  that  i his  Court  has  found  "a 

[7831 
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[16]  Furthermore,  a  compelling  state  in- 
terest must  be  truly  compelling,  threaten- 
ing the  safety  or  welfare  of  the  state  in  a 
clear  and  present  manner." 

lagThe  state  asserts  that  it  has  a  compel- 
ling state  interest  in  ensuring  the  adequate 
education  of  all  children.  Indeed.  "[t]here 
is  no  doubt  as  to  the  power  of  a  State, 
having  a  high  responsibility  for  education 
of  its  citizens,  to  impose  reasonable  regula- 
tions for  the  control  and  duration  of  basic 
education.  Providing  public  schools  ranks 
at  the  very  apex  of  the  function  of  a 
State."  Yoder,  supra,  406  VS.  at  213,  92 
S.CL  at  1532  (citations  omitted).  The  im- 
portance of  compulsory  education  has  been 
recognized  because  "some  degree  of  edu- 

fundamental  right  to  direct  the  education  of 
their  children  completely  free  of  jute  regula- 
tion" is  clearly  erroneous.  At  145.  We  simply 
find  that  the  state  has  failed  to  meet  the  rigor- 
ous requirements  of  strict  scrutiny. 

42.  Contrary  to  the  assertions  of  the  dissent,  the 
free  exercise  of  religioa  is  protected  by  the  same 
safeguards  as  other  fundamental  rights.  Madi- 
son explained  in  his  Memorial  and  Remon- 
strance: 

tF]inally.  'the  equal  right  of  every  citizen  to 
the  free  exercise  of  his  Religioa  according  to 
the  dictates  of  conscience  is  held  by  the  same 
tenure  with  all  our  other  rights.    If  we  recur 
to  its  origin,  it  is  equally  the  gift  of  nature:   if 
we  weigh   its   importance,  it  cannot  be   less 
dear  to  us:  if  we  consult  the  [Virginia  [37  Dec- 
larauon  of  Rights],  ...  it  is  enumerated  with 
equal  solemnity,  or  rather  studied  emphasis. 
Either  then,  we  must  say.  that  the  will  of  the 
Legislature  is  the  only  measure  of  their  au- 
thority:   and  that  in  the  plenitude  of  this  au- 
thority, they  may  sweep  away  all  our  funda- 
mental rights:  or.  that  they  are  bound  to  leave 
this    particular    right   untouched   and   sacred: 
Either  we  must  say.  that  they  may  controul 
[sic]  the  freedom  of  the  press,  may  abolish  the 
tnai  by  jury,  may  swallow  up  the  Executive 
and  Judiciary  Powers  of  the  State:    nay  that 
they  may  despoil  us  of  our  very  right  of  suf- 
frage, and  erect  themselves  into  an  indepen- 
dent and   hereditary  assembly:    or  we   must 
say,  that  they  have  no  authority  to  enact  into 
law  the  Bill  under  consideration.*     Madison 
Memorial  and   Remonstrance,  quoting  Virgi- 
nia Declaration  of  Rights,  quoted  in  Everson. 
n  8  supra,  appendix  at  71. 
Jefferson  concurred  when  he  declared  in  the 
Kentucky  Resolutions  (adopted  by  the  Kentucky 
Legislature  on  November  10.  1798.  in  protest  of 
the  infamous  Alien  and  Sedition  Acts)  that  the 
First   Amendment  "guarding   in   the  same   sen- 
tence, and  under  the  same  words,  the  freedom 
of  religion,  of  speech,  and  of  the  press:    inso- 
[784] 


cation  is  necessary  to  prepare  citizens  to 
participate  effectively  and  intelligently  in 
our  open  political  system  if  we  are  to  pre- 
serve freedom  and  independence.  Further. 
education  prepares  individuals  to  be  self- 
reliant  and  self-sufficient  participants  in  so- 
ciety." Id.  at  221.  92  S.Ct  at  1536.  Our 
commitment  to  education  is  deeply  rooted 
in  our  history:  "[t]he  American  people 
have  always  regarded  education  and  acqui- 
sition of  knowledge  as  matters  of  supreme 
importance  which  should  be  diligently  pro- 
moted." Meyer  v.  Nebraska,  262  U.S.  390. 
400,  43  S.CL  625,  627.  67  LEd.  1042  (1923). 

Michigan  has  an  equally  deeply  rooted 
commitment  to  education.    Article  8,  §  1  of 

much,  that  whatever  violated  either,  throws 
down  the  sanctuary  which  covers  the  others, 
and  that  libels,  falsehood,  and  defamation, 
equally  with  heresy  and  false  religion,  are  with- 
held from  the  cognizance  of  federal  tribunals." 
Jefferson.  The  Kentucky  Resolutions,  quoted  in 
77k  Complete  Jefferson  n  19  supra  at  130.  See 
also  n  18. 

Hence,  the  United  States  Supreme  Court  has 
noted: 

"In  weighing  arguments  of  the  parties  it  is 
important  to  distinguish  between  the  due  pro- 
cess clause  of  the  Fourteenth  Amendment  as 
an  instrument  for  transmitting  the  principles 
of  the  First  Amendment  and  those  cases  in 

which  it  is  applied  for  its  own  sake The 

right  of  a  Slate  to   regulate,  for  example,  a 
public  utility  may  well  include,  so  far  as  the 
due  process  test  is  concerned,  power  to  im- 
pose all  of  the  restrictions  which  a  legislature 
may  have  a   rational  basis'  for  adopting.    But 
freedoms  of  speech  and  of  press,  of  assembly, 
and  of  worship  may  not  be  infringed  on  such 
slender  grounds.    They  are  susceptible  of  re- 
striction only  to  prevent  grave  and  immediate 
danger  to  interests  which  the  State  may  law- 
fully protect."    Bamette,  n.  26  supra,  319  VS. 
at  639.  63  S.CL  at  1186. 
See  also  Sherben,  n.  26  supra.  374  VS.  at  403. 
83  S.CL  at  1793  (collecting  cases  and  concluding 
that  the  only  religiously  motivated  conduct  that 
has  been  constitutionally  regulated  has  'invari- 
ably posed   some   substantial   threat   to   public 
safety,   peace  or  order');    Prince   v.   Massachu- 
setts'. 321    VS.   158.   167.  64  S.Cu  438.   442.  38 
Ltd.  645  (1944)  ("when  state  action  impinges 
upon  a  claimed  religious  freedom,  it  must  fall 
unless  shown  10  be  necessary  for  or  conducive 
to  the  child's  protection  against  some  clear  and 
present  danger').     Accordingly,   "only  those  in- 
terests of  the  highest  order  and  those  not  other- 
wise served  can  overbalance  legitimate  claims 
to  the  free  exercise  of  religion."     Yoder.  supra. 
406  VS.  at  215.  92  S.Ct.  at   1533. 
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our  constitution,  paralleling  the  language 
of  the  Northwest  Ordinance  of  1787.  pro- 
claims the  vital  nature  of  education  in 
Michigan: 

"Religion,  morality  and  knowledge  be- 
ing necessary  to  good  government  and 
the  happiness  of  mankind,  schools  and 
the  means  of  education  shall  forever  be 
encouraged."  ** 

I  a»Nevertheless.  our  rights  are  meaning- 
less if  they  do  not  permit  an  individual  to 
challenge  and  be  free  from  those  abridg- 
ments of  liberty  that  are  otherwise  vital  to 
society: 

"[Fjreedom  of  worship  ...  is  not  limit- 
ed to  things  that  do  not  matter  much. 
That  would  be  a  mere  shadow  of  free- 
dom.    The  test  of  its  substance  is  the 
right  to  differ  as  to  things  that  touch  the 
heart  of  the  existing  order."     West  Vir- 
ginia Bd,  of  Ed.  v.  Barnette,  319  U.S. 
624.  638.  642.  63  S.Ct.  1178,  1185,  1187, 
87  LEd.  1628  (1943). 
(17]    Hence,  Michigan's  interest  in  com- 
pulsory education  is  not  absolute  and  must 
yield  to  the  constitutional  liberties  protect- 
ed by  the  First  Amendment.    The  United 
States  Supreme  Court  explained: 

"Thus,  a  State's  interest  in  universal 
education,  however  highly  we  rank  it,  is 
not  totally  free  from  a  balancing  process 
when  it  impinges  on  fundamental  rights 
and  interests,  such  as  those  specifically 
protected  by  the  Free  Exercise  Clause  of 
the  First  Amendment,  and  the  traditional 
interest  of  parents  with  respect  to  the 
religious  upbringing  of  their  children  so 

43.  Former  Governor  Junes  Bianchard  illustrat- 
ed the  importance  education  has  historically 
played  in  the  lives  of  Michigan's  citizens: 

"  Tor  decades,  the  promise  of  education  has 
been  the  ladder  of  opportunity  in  this  state. 
Hardworking  people,  honest  people,  lived 
here  or  came  here,  knowing  that  they  them- 
selves could  earn  a  decent  living  working  with 
their  hands— but  even  more  important,  that 
their  children  could  find  an  even  better  future 
working  with  their  minds  because  of  Michi- 
gan s  fine  schools  and  colleges  and  universi- 
ties.' "  Governor  Blanchard.  State  of  the  State 
Address  1984.  quoted  in  Shendan  Rd  Baptist 
Church,  n.  29  supra  426  Mich,  at  479— 1*0.  396 
N.W.2d  373  (Williams.  J.). 
Even  in  times  of  fiscal  crisis,  current  Gover- 
nor John   Engler  stated   that  the  education  of 
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long  as  they,  in  the  words  of  \-sgPierce 
[supra.  268  U.S.  at  535.  45  S.Ct.  at  573], 
'prepare     [them]     for     additional     obli- 
gations.' "      Yoder.   supra.   406   U.S.   at 
214,  92  S.Ct.  at  1532. 
Although  the  state  asserts  that  "its  in- 
terest in  its  system  of  compulsory  edu- 
cation is  so  compelling  that"  the  DeJonges' 
religious  practices  must  give  way,  "[wjhere 
fundamental  claims  of  religious   freedom 
are  at  stake.  ...  we  cannot  accept  such  a 
sweeping  claim    ...    we  must  searchingly 
examine  the  interests  that  the  State  seeks 
to   promote    . . .    and   the   impediment   of 
those    objectives    that   would    flow    from 
recognizing  the  claimed  [religious]  exemp- 
tion."    Yoder.  supra,  406  U.S.  at  221,  92 
S.Ct.  at  1536. 

Indeed,  such  a  searching  examination  in 
the  instant  case  is  enlightening  because  it 
reveals  that  the  state  has  focused  upon  the 
incorrect  governmental  interest.  The 
state's  interest  is  not  ensuring  that  the 
goals  of  compulsory  education  are  met,  be- 
cause the  state  does  not  contest  that  the 
DeJonges  are  succeeding  at  fulfilling  such 
aims.  Rather,  the  state's  interest  is  simply 
the  certification  requirement  of  the  private 
school  act,  not  the  general  objectives  of 
compulsory  education.  The  interest  the 
state  pursues  is  the  manner  of  education, 
not  its  goals.44 

[18]  Hence,  the  state's  narrow  interest 
in  maintaining  the  certification  requirement 
must  be  weighed  against  the  DeJonges' 
fundamental  right  of  the  free  exercise  of 
religion.    Because  exemptions  are  the  rem- 

Michigan's  children  must  be  our  foremost  duty, 

priority,  and  hope: 

"Our  prescription  for  Michigan's  fiscal  crisis 
does  include  one  absolute  spending  priority. 
For  as  we  build  our  future,  we  must  focus  on 
one  precious  resource:  our  children.  My 
budget  will  fulfill  another  pledge  to  our  citi- 
zens: to  put  education  back  at  the  top  of  the 
agenda,  where  it  belongs."  Governor  Engler. 
State  of  the  State  Address.  1991  Journal  of  the 
House  1SJ. 

44.  Care  and  Protection  of  Charles.  399  Mass. 
324.  336.  504  N.E.2d  592  (1987)  ("we  agree  with 
the  parents  that  the  State  interest  .  lies  in 
ensuring  that  the  children  receive  an  edu- 

cation, not  that  the  educational  process  be  dic- 
tated in  its  minutest  detail"') 
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edy  provided  in  cases  in  which  a  general 
law  abridges  religious  liberty,45  this  Court 
must  |  si  focus  on  Che  effect  granDng  such 
religious  exemptions  would  have  on  the 
purported  state  interest.4'  If  this  Court 
does  not  find  a  substantial  effect  on  the 
asserted  interest,  an  exemption  is  warrant- 
ed because  no  compelling  interest  is  affect- 
ed. Yoder.  supra.  406  U.S.  at  237.  92  S.Ct. 
at  1544;  Sherbert,  supra,  374  U.S.  at  407, 
83  S.Ct  at  1795."  In  the  case  at  issue,  if 
the  state  fails  to  prove  that  exemptions 
from  the  teacher  certification  requirement 
impair  the  state's  asserted  interest,  then  no 
balancing  is  necessary.  The  state,  there- 
fore, must  establish  that  enforcing  the  cer- 
tification requirement,  without  exception,  is 
essential  to  ensure  the  education  required 
by  the  compulsory  education  law.  United 
States  v.  Lee.  455  U.S.  252.  257-258.  102 
S.Ct.  1051.  1055.  71  LJM.2d  127  (1982).  If 
less  intrusive  means  fulfill  the  govern- 
ment's purported  interest,  then  an  exemp- 

45.  "The  State  may  'accommodate'  the  free  exer- 
cise of  religion  by  relieving  people  from  gen- 
erally applicable  rules  that  interfere  with  their 
religious  callings.'    Wetsman.  supra.  505  U.S. 

at .  112  S-Cl  at  2676.  120  LEaUd  at  507 

(Souter.  I.,  concurring). 

Moreover,  accommodation  of  religious  wor- 
ship and  beliefs  is  often  necessary  to  fulfill  the 
obligauons  of  the  Free  Exercise  Clause: 

"Most  religions  encourage  devouonal  prac- 
tices that  are  at  once  crucial  to  the  lives  of 
believers  and  idiosyncratic  in  die  eyes  of 
nonadherents.  By  definition,  secular  rules  of 
general  applicauoo  are  drawn  from  the  non- 
adherent's vantage  and.  consequently,  fail  to 
take  such  practices  into  account.  Yet  when 
enforcement  of  such  rules  cuts  across  reli- 
gious sensibilities,  as  it  often  does,  it  puts 
those  affected  to  the  choice  of  taking  sides 
between  God  and  government.  In  such  cir- 
cumstances, accommodanng  religion  reveals 
nothing  -  beyond  a  recognition  that  general 
rules  can  unnecessarily  offend  the  religious 
conscience  when  they  offend  the  conscience 
of  secular  society  not  at  all."  Weisman.  su- 
pra. 505  U.S.  at  .   112  S.Ct.  at  2677.   120 

L-£d_2d  at  507  (Souter.  J,  concurring). 
See  also  Hobbte.  a.  37  supra.  ■•80  U.S.  at  146.  107 
S.CL  at  1052;    Yoder.  supra.  406  U.S.  at  234.  92 
S.CL  at  1542:    Sherbert.  supra.  374  U.S.  at  410. 
83  S.CL  at  1797. 

46.  Emmanuel  Banns:  Preschool  supra.  434 
Mich,  at  436.  455  N.W.2d  I  (Gnffin.  J.,  concur- 
ring) ("U)o  override  claims  of  religious  exemp- 
tion, the  staie  must  demonstrate  a  compelling 
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tion  must  be  granted  and  the  alternative 
implemented.4* 

[^Nevertheless,  the  state  in  the  instant 
case  has  failed  to  provide  evidence  or  testi- 
mony that  supports  the  argument  that  the 
certification  requirement  is  essential  to  the 
preservation  of  its  asserted  interest.  Con- 
versely, while  the  record  is  barren  of  evi- 
dence supporting  the  state's  claim,  it  clear- 
ly indicates  that  the  DeJonge  children  are 
receiving  more  than  an  adequate  education: 
they  are  fulfilling  the  academic  and  sociali- 
zation goals  of  compulsory  education  with- 
out certified  teachers  or  the  state's  inter- 
ference. Nor  has  the  state  suggested  that 
the  DeJonges  have  jeopardized  the  health 
or  safety  of  their  children,  or  have  a  poten- 
tial for  significant  social  burdens.  In  sum, 
the  state  has  failed  to  provide  one  scintilla 
of  evidence  that  the  DeJonge  children  have 
suffered  for  the  want  of  certified  teachers; 
it  has  failed  to  prove  a  "clear  and  present" 
or  "grave  and  immediate"  danger  to  the 
welfare  of  the  children  that  justifies  the 

need  to  apply  the  law  in  the  particular  case  at 
bar"). 

47.  See  also  Emmanuel  Baptist  Preschool,  supra. 
434  Mich,  at  395.  455  N.W.2d  1  (Cavanagh.  J.. 
concurring)  ("tn]o  balancing  of  interest  is  re- 
quired if  accommodation  of  that  burden  would 
not  unduly  impair  or  materially  detract  from 
the  furtherance  of  compelling  state  interests"). 

48.  This  Court  has  rejected  alternative  interpreta- 
tions of  the  standard  of  review,  as  expressed  in 
the  dissenting  opinion  in  Sheridan  Road  Baptist 
Church,  n.  29  supra,  and  Emmanuel  Baptist 
Preschool  In  Emmanuel  Baptist  Preschool,  su- 
pra. 434  Mich,  at  398.  455  N.W_2d  1.  Justice 
Cavanagh  noted: 

The  dissent  applies  a  version  of  strict  scru- 
tiny— the    substantial  state  interest  test' — that 

is    not   consistent   with    established    law 

This  standard  departs  from  established  prece- 
dent in  at  least  two  respects.  First,  it  improp- 
erly places  the  burden  of  proof  on  the  free 
exercise  claimant  in  establishing  the  existence 
of  less  reslncuve  alternatives.  Second,  it  does 
not  place  the  burden  on  the  state  of  showing 
that  there  are  no  less  restrictive  alternatives 
that  «-»"  accommodate  the  claimant's  burden. 
Yoder  remains  good  law.  and  must  be  applied 
here  in  the  manner  as  described  in  Shendan 
Rd.  supra.  426  Mich,  at  574-578.  396  N.W.2d 
373  (Riley.  J.)." 
See  also  Emmanuel  Baptist  Preschool,  supra. 

434    Mich,   at   430.   455    N.W.2d    1    (Gnffin.   J.. 

concurring). 


122 


PEOPLE  v. 

CllauSOl  N.WJd 

onerous  burden  piaced  upon  the  DeJonges' 
exercise  of  their  religious  beiiefs. 

Furthermore,  the  experience  of  our  sister 
states  provides  irrefutable  evidence  that 
the  certification  requirement  is  not  an  in- 
terest worthy  of  being  deemed  "compel- 
ling." The  nearly  universal  concensus^  of 
our  sister  states  is  to  permit  home  school- 
ing without  demanding  teacher  certified  in- 
struction." Indeed,  many  states  have  re- 
cently rejected  the  archaic  notion  that  certi- 
fied instruction  is  necessary  for  home 
schools.  Within  the  last  decade,  over  twen- 
ty states  have  repealed  teacher  certifica- 
tion requirements  for  home  schools.  De- 
vins,  Fundamentalist  Christian  Edu- 
cators v.  State:  An  inevitable  compro- 
mise, 60  Geo.Wash.L.R.  818,  819  (1992).M 

The  relevance  of  the  practice  of  our  sis- 
ter states  becomes  clear  when  empirical 
studies  disprove  a  positive  correlation  be- 
tween teacher  certification  and  quality  edu- 
cation. A  study  by  Dr.  Brian  Ray  of  the 
National  Home  Education  Research  Insti- 
tute found  that  "there  was  no  [statistically 
significant]  difference  in  students'  total 
reading,    total    math,    or    total    language 

49.  Besides  Michigan,  oniy  two  states.  California 
and  Alabama,  appear  to  mandate  teacher  certifi- 
cation in  home  schools.  Cai  Ed  Code  48224: 
Ala  Code  16—28—1.  Alabama,  however,  exempts 
"church  schools"  from  the  teacher  certification 
requirement,  Ala  Code  16-28- 1.  and  the  DeJong- 
es'  program  most  likely  would  be  such  a  school. 
Although  Kansas  bars  the  usual  home  school.  In 
n  Sawyer.  234  Kan.  436,  672  P.2d  1093  (1983).  it 
permits  private,  denominational,  and  parochial 
instruction  by  "competent"  instructors.  Kan 
Stat  Ann  72-1111. 

50.  Further,  contrary  to  the  assertions  of  the 
state,  many  of  our  sister  states  have  much  less 
stringent  supervisory  control  over  home  school- 
ing uian  does  Michigan.  In  North  Carolina,  for 
example,  recent  legislative  reforms  have  limited 
state  regulation  of  home  schools  to  two  require- 
ments: home  instructors  must  have  a  high 
school  diploma  or  equivalent,  and  home  school 
students  must  take  an  annual  achievement  test- 
NC  Cen  Stat  113C-564.  Similarly.  Nebraska 
permits  "parents  who  find  existing  state  regula- 
tions in  conflict  with  their  religious  beliefs  (to] 
satisfy  state  compulsory-education  laws  by  sub- 
mitting an  informational  statement'  that  de- 
clares that  their  children  attend  school  for  17S 
days  a  year  and  that  they  are  instructed  in  core 
curriculum  subjects."  Devtns.  Fundamentalist 
Christian  Educators  v   State  supra  at  3  31.  cuing 
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scores  based  on  the  teacher  certification^ 
status  (i.e.,  neither  parent  had  been  certi- 
fied, one  had  been,  or  both  had  been)  of 
their  parents."  National  Home  Education 
Research  Institute,  A  Nationunde  Study  of 
Home  Education:  Family  Characteris- 
tics, Legal  Matters,  and  Student  Achieve- 
ment, (Salem,  Oregon:  National  Home  Ed- 
ucation Research  Institute,  1990).  p  12." 
The  compelling  nature  of  the  teacher  certi- 
fication requirement  is  not  extant. 


In  any  event,  even  if  the  state  possessed 
a  compelling  state  interest,  it  has  failed  to 
prove  that  the  certification  requirement  is 
essential  to  that  interest."    The  Court  of 
Appeals  asserted  that  "[t]he  teacher  certifi- 
cation requirement  is  a  backbone  in  the 
protection  of  state  education,  and  that  the 
DeJonges  did  not  "propose[  ]  an  alterna- 
tive" to  teacher  certification.    DeJonge  II, 
supra,  179  Mich.App.  at  236,  449  N.W.2d 
899;   DeJonge  III,  supra.    But,  the  record 
fails  to  support  this  assertion.     In  Sher- 
bert,  supra,  374  U.S.  at  407,  83  S.Ct.  at 
1795,  the  Court  held  that  because  the  plain- 
Neb  Rev  Stat  79-1701.     Louisiana.   Minnesota. 
and  Colorado  utilize  standardized  achievement 
tests  to  monitor  home  schools.    La  Rev  Stat  Ann 
17.236.1(D):   Minn  Stat  Ann  120.101:   Colo  Rev 
Stat    22-33-104.2.      Perhaps    most    interesting, 
Mississippi  has  appeared  to  have  abdicated  any 
regulation  over  home  and  private  schools.    Miss 
Code  37-13-91(10). 

31.  In  parallel  fashion.  Dr.  Judith  Lanier,  the 
state's  educauon  expert  in  Shtndan  Road  Bap- 
tist Church,  n.  29  supra.  426  Mich,  at  563-564. 
396  N.WJd  373  (Riley.  J.),  testified  that  "she 
was  unaware  of  any  empirical  evidence  estab- 
lishing any  correlation  between  compliance 
with  the  administrative  certification  rules  and 
teacher  competence  or  student  learning."  Id.  at 
363.  n.  64.  396  N.WJd  373.  Similarly.  Dr.  Don- 
ald A.  Encksem  testified  in  the  same  case  that 
"with  respect  to  the  existence  of  extensive  em- 
pirical evidence  that  no  such  relationship  [be- 
tween certification  and  student  performance! 
has  been  found."  Id.  at  561.  n.  57.  396  N.W.2d 
373. 

32.  As  noted  in  a.  6.  the  DeJonges  propose  that 
individualized  standardized  achievement  testing 
is  an  adequate  device  that  the  state  may  utilize 
to  monitor  the  education  of  their  children.  The 
staie  s  attempt  to  discredit  the  viability  of  that 
option  is  unpersuasive. 
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tiff  had  "no  proof  whatever  to  warrant" 
fears  that  its  compelling  interest  would  be 
endangered  by  alternative  means,  the  state 
had  failed  to  meet  its  burden.  Similarly,  in 
the  instant  case,  the  state's  sweeping  as- 
sertion must  be  turned  aside  when  it  is  not 
lagsupported  by  evidence."  The  state's 
contention  is  particularly  suspect  when  no 
other  state  has  such  "a  backbone."  To 
find  that  of  all  the  states  in  the  Union  only 
Michigan  meets  the  aims  of  compulsory 
education  is  untenable  and  flies  in  the  face 
of  the  aforementioned  studies." 

Moreover,  in  Yoder,  supra,  406  U.S.  at 
222-223,  92  S.Ct.  at  1536-1537,  the  Su- 
preme Court  held  that  the  success  of  Am- 
Lsh  teaching  methods  proved  that  the 
state's  compulsory  |  ^education  system  did 
"little  to  serve"  the  state's  interest  The 
Court  ruled  that  because  "[t]his  case,  of 

53.  The  dissent  unequivocally  concludes  thai 
1t]he  certification  requirement  is  an  effective 
means,  chosen  by  the  state  to  achieve  its  interest 
in  the  education  of  school-age  children.  In  fact, 
the  certification  requirement  ensures  that  edu- 
cators possess  a  minimal  level  of  competency 
before  they  may  take  on  the  task  of  preparing 
our  children  for  their  future  endeavors."  Dis- 
sent op  at  148.  The  record  does  not  support 
this  contention.  In  fact,  the  state  did  not  pres- 
ent any  evidence  that  supports  this  assertion, 
but  merely  relied  on  the  lead  opinion  in  this 
Court's  equally  divided  and  unprecedenaal  deci- 
sion in  Sheridan  Rd.  to  posit  that  teacher  certifi- 
cation met  the  compelling  interest  test.  The 
state's  sole  witness.  James  Bergers.  Assistant 
Superintendent  for  the  Ottawa  Intermediate 
School  District,  testified  only  that  defendants 
violated  the  law  at  issue.  The  state,  then,  failed 
to  meet  its  burden  of  proof.  See  Emmanuel 
Baptist,  supra.  434  Mich,  at  417.  a.  58.  455 
N.WJd  1  (Gavanagh.  J,  concurring)  ("Mere 
speculation  by  the  government  as  to  the  proba- 
ble or  possible  injury  to  the  state  from  granting 
a  Free  Exercise  Clause  exemption,  is  not  enough 
to  justify  infringing  upon  the  free  exercise  of 
religion^. 

Similarly,  the  dissent's  claim  that  the  charac- 
tenzauon  of  the  state's  interest  may  not  be 
closely  scrutinized  and  that  adherence  to  the 
Free  Exercise  Clause  is  "to  radically  alter  the 
relationship  between  the  Legislature  and  the 
Court"  stems  from  the  dissent's  misunderstand- 
ing of  the  strong  protections  afforded  religious 
liberty  by  the  First  Amendment.  Dissent  op  at 
148.     See  ns.   17.  39. 

54.  Our  purpose  in  citing  the  practices  of  our 
sister  states  in  the  controversy  at  issue  is  not  to 
suggest  that  Michigan  must  follow  less  stringent 
academic  standards,  or  to  suggest  that  Michigan 

[788] 


course,  is  not  one  in  which  any  harm  to  the 
physical  or  mental  health  of  the  child  or  to 
the  public  safety,  peace,  order,  or  welfare 
has  been  demonstrated  or  may  be  properly 
inferred,"  the  state's  argument  that  its 
power  as  parens  patriae  permitted  it  to 
extend  secondary  educaaon  to  children  re- 
gardless of  the  religious  wishes  of  their 
parents,  must  fail.  Yoder,  supra,  406  U.S. 
at  230.  92  S.Ct.  at  1540.  Similarly,  in  the 
instant  case,  the  success  of  the  Church  of 
Christian  Liberty  and  Academy  and  the 
DeJonges  repudiates  the  state's  argument 
that  the  certification  requirement  is  essen- 
tial to  the  goals  of  compulsory  education." 

Indeed,  the  State  of  Michigan  itself  now 
permits  noncertified  teachers  possessing  a 
bachelor's  degree  to  teach  in  nonpublic 
schools;  **  nor  is  the  certification  require- 
ment enforced  with  regard  to  substitute 

must  follow  the  trends  of  other  states.  Our 
purpose  is  simply  to  determine  whether  the 
teacher  certification  requirement  is  essential  to 
the  achievement  of  a  compelling  state  interest. 
In  no  manner  do  we  mean  to  defile  a  central 
tenet  of  our  federal  constitutional  system,  that 
each  state  may  proceed  on  a  different  course 
and  implement  programs  diverse  from  its  sis- 
ters in  matters  not  delegated  to  the  national 
government,  as  long  as  they  do  not  infringe 
upon  the  rights  of  its  aniens.  To  hold  other- 
wise would  stifle  Michigan,  often  "a  single  cou- 
rageous State"  and  leader  in  social,  economic, 
and  political  reform,  from  experimenting  in  di- 
verse and  unique  policy.  iVew  State  let  Co.  v. 
Liebmann.  285  US.  262.  311.  52  S.Ct.  371.  386- 
387.  76  LEd.  747  (1932)  (Brandeis,  J.,  dissent- 
ing). 

55.  a.  Murphy  v.  Arkansas.  852  F_2d  1039.  1042- 
1043  (CA  8.  1988)  (finding  that  a  state  require- 
ment that  home  schooling  must  be  accompanied 
by  standardized  achievement  testing  as  the  least 
restrictive  means,  thereby  implicitly  recognizing 
that  teacher  certification  is  not  the  least  restric- 
tive means);  Care  and  Protection  of  Charles,  n. 
44  supra,  399  Mass.  at  339.  504  N.E.2d  592 
("certification  would  not  appropriately  be  re- 
quired for  parents  under  a  home  school  propos- 
al.... Nor  must  the  parents  have  college  or 
advanced  academic  degrees"). 

56.  The  Michigan  Department  of  Education  per- 
mits nonpublic  schools  in  Michigan  10  uulize 
uncertified  teachers  who  possess  a  bachelor's 
degree  as  stipulated  in  Shendan  Rd  Baptist 
Church  v.  Dtp  (  of  Ed.  unpublished  opinion  of 
the  Ingham  Circuit  Court,  decided  May  3.  1988 
(Docket  No.  80-2620S-AZ). 
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teachers  in  public  schools.17  Even  Michi- 
gan, then,  does  not  command  a  certification 
requirement  for  the  gTeat  majority  of  its 
students,  but  only  for  those  taught  by  their 
parents  at  home." 

laiThe  state,  however,  argues  that  the 
proposed  alternative  means  are  more  intru- 
sive upon  the  religious  beliefs  of  the  De- 
Jonges  than  the  current  certification  re- 
quirement. We,  however,  do  not  presume 
to  make  that  judgment  We  believe  that 
the  DeJonges  are  the  best  judges  of  which 
regulations  are  the  most  burdensome  or 
least  intrusive  upon  their  religion.  To  en- 
tertain the  notion  that  either  this  Court  or 
the  state  has  the  insight  to  interpret  the 
DeJonges'  religion  more  correctly  than 
they  is  simply  "an  arrogant  pretension."  *• 

lagSimilarly,  the  Court  of  Appeals  asser- 
tion that  because  Mark  DeJonge's  beliefs 
would  bar  all  state  interference,  the  certifi- 
cation requirement  is  therefore  constitu- 
tional is  incredulous.  First,  the  assertion 
that  the  DeJonges'  beliefs  prohibit  any  and 
all  types  of  state  monitoring  or  guidance  is 
erroneous;     the    DeJonges    have   adminis- 

57.  Detroit  Schools  Short  ISl  Teachers.  The  De- 
troit News.  December  12.  1989  (public  school 
administrators  admitted  that  most  of  the  open 
teaching  positions  were  filled  with  nonccrufied 
teachers). 

3S.  We  acknowledge  that  in  Fellowship  Baptist 
Church  v.  Benton.  815  Fid  485.  493  (CA  8. 
1987),  the  court  ruled  that  a  certification  re- 
quirement was  "the  best  means  available  today 
to  satisfy  its  interest  in  the  education  of  its 
children  does  not  violate  plaintiffs'  right  to  the 
free  exercise  of  their  religion."  Fellowship  Bap- 
tist Church,  supra  at  494.  We  also  note  that  the 
certification  requirement  at  issue  in  Fellowship 
Baptist  Church  is  no  longer  in  place. 

Moreover,  we  are  not  persuaded  by  the  Fel- 
lowship Baptist  Church  analysis,  given  the  prac- 
tices of  nearly  ail  nates  and  the  reality  that 
certification  may  be  adequately  replaced  by  al- 
ternative methods  of  instruction.  (Standardized 
testing  and  access  to  educational  materials,  for 
instance,  are  proven  adequate  alternatives. 
Care  and  Protection  of  Charles,  n.  44  supra  ,  399 
Mass.  at  340.  504  N.H_2d  592.)  Which  alterna- 
tive Michigan  utilizes,  if  any.  is  a  matter  of 
legislative  discretion,  but  Michigan  may  not  im- 
pose a  certification  requirement  that  substan- 
tially burdens  the  free  exercise  of  religion  when 
less  burdensome  alternative  means  are  avail- 
able. 

Furthermore,  even  if  some  adverse  effects  oc- 
cur because  of  alternative   means,   ihe   tmpor- 
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tered  standardized  tests  and  emphasized  at 
oral  argument  that  they  do  not  object  to 
such  testing. *•  More  important,  the  consti- 
tution forbids  the  state  to  impose  any  regu- 
lation that  burdens  religion  and  is  not  es- 
sential to  the  fulfillment  of  a  compelling 
state  interest.  Because  teacher  certifica- 
tion does  not  meet  that  consatuuonal  bur- 
den, the  DeJonges  must  be  exempt  from  it 
regardless  of  their  other  religious  views  if 
a  less  burdensome  regulation  may  be  en- 
acted. To  hold  otherwise  would  be  to  sanc- 
tion the  most  intrusive  and  egregious  in- 
fringement of  religious  beliefs  because  an- 
other intrusion,  although  much  less  burden- 
some, also  burdens  a  religious  belief. 

[19]  Furthermore,  the  Court  of  Appeals 
erroneously  placed  the  burden  of  proof 
upon  the  DeJonges.  The  Court  of  Appeals, 
by  requiring  that  the  individual  burdened 
by  governmental  regulation  prove  that  al- 
ternatives exist,  while  at  the  same  time 
accepting  at  face  value  unsubstantiated  as- 
sertions by  the  state,  has  turned  constitu- 
tional jurisprudence  on  its  head.  Our  citi- 
zens need  not  "propose  an  alternative"  to 

tance  of  religious  liberty  outweighs  such  prob- 
lems: 

"In  Yoder.  the  Court  implicitly  conceded 
that  the  Amish  children  who  failed  to  attend 
high  school  would  not  receive  the  same  level 
of  intellectual  learning  and.  thus,  that  the 
state's  objective  would  not  be  as  fully  realized 
if  an  exemption  were  given.  The  Court  went 
further,  however,  and  held  that  the  resulung 
adverse  effect  upon  the  achievement  of  the 
state's  interest  did  not  unduly  interfere  with 
the  fulfillment  of  that  interest.  Thus,  the 
Court  implicitly  held  that  it  was  not  quite 
sufficient  for  the  state  to  show  that  an  exemp- 
tion would  impair  its  ability  to  fully  achieve 
its  goals:  an  exemption  was  required  even  at 
some  slight  sacrifice  to  the  suites  objectives. 
Yoder.  thus,  stands  for  the  proposition  that 
the  state  i  interest  must  be  read  broadly  and 
flexibly  in  determining  whether  that  interest 
could  still  be  fulfilled  if  an  exemption  were 
granted."  Shendan  Rd  Baptist  Church,  n.  29 
supra.  426  Mich,  at  575.  396  N.WJd  373  (Ri- 
ley. J.). 

39.  Madison.  Memorial  and  Remonstrance 
Against  Religious  Assessments,  quoted  in  Ever- 
son,  n  8  supra,  appendix  at  67.  See  also  Thom- 
as, n.  36  supra.  450  U.S.  at  714.  101  S.CL  at 
1430. 


60.     See  ns.  6  and  51. 
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be  afforded  their  constitutional  liberties. 
Lee,  supra,  455  U.S.  at  257-258.  102  S.Ct. 
at  1055;  Yoder.  supra,  406  U.S.  at  233- 
234.  92  S.Ct.  at  1542.  We  are  persuaded 
that  the  burden  of  proof  correctly  placed  in 
the  instant  case  is  fatal  to  the  state's  certi- 
fication requirement. 

IV 

In  sum  we  conclude  that  the  historical 
underpinnings^  of  the  First  Amendment 
of  the  United  States  Constitution  and  the 
case  law  in  support  of  it  compels  the  con- 
clusion that  the  imposition  of  the  certifica- 
tion requirement  upon  the  DeJonges  vio- 
lates the  Free  Exercise  Clause.  We  so 
conclude  because  we  find  that  the  certifica- 
tion requirement  is  not  essential  to  nor  is  it 
the  least  restrictive  means  of  achieving  the 
state's  claimed  interest  Thus,  we  reaffirm 
"that  sphere  of  inviolable  conscience  and 
belief  which  is  the  mark  of  a  free  people." 

Weisman,  505  U.S.  at  ,  112  S.Ct.  at 

2658.  120  LEd.2d  at  484.  We  hold  that  the 
teacher  certification  requirement  is  an  un- 
constitutional violation  of  the  Free  Exer- 
cise Clause  of  the  First  Amendment  as 
applied  to  families  whose  religious  convic- 
tions prohibit  the  use  of  certified  instruc- 
tors. Such  families,  therefore,  are  exempt 
from  the  dictates  of  the  teacher  certifica- 
tion requirement. 

Accordingly,  we  reverse  the  DeJonge 
convictions. 

MICHAEL  F.  CAVANAGH.  CJ..  and 
RILEY  and  ROBERT  P.  GRIFFIN,  concur. 

LEVIN,  Justice,  concurring. 

I  join  in  the  reversal  of  the  convictions 
because  I  agree  with  the  majority  that  the 
state  failed  to  discharge  its  burden  of 
showing  that  the  teacher  certification  re- 
quirement is  the  least  intrusive  means  of 
discharging  its  interest  in  the  education  of 
the  DeJonge  children. 

I.  The  majority s  assertion  that  this  Court  has 
long  held  that  the  constitution  must  be  inter- 
preted in  light  of  the  intent  and  undemanding 
of  its  drafters  seems  to  inject  needlessly,  and 
therefore  gratuitously,  the  original  intent  debate 
into  the  present  controversy  Given  the  lack  of 
authority  for  the  majority  s  position,  resort  to 
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MALLETT.  Justice,  dissenting. 

We  respectfully  dissent  from  the  majori- 
ty opinion.  The  decision  of  the  Court  of 
Appeals  should  be  affirmed. 

I 
The  present  case  requires  this  Court  to 
examine  the  Free  Exercise  Clause  and  the 
cases  that  have  ^interpreted  it.'  In  Em- 
ployment Div..  Dep't  of  Human  Re- 
sources v.  Smith,  494  U.S.  872.  881,  110 
S.Ct.  1595.  1601,  108  L.Ed.2d  876  (1990), 
the  Court  held  that  the  Free  Exercise 
Clause  does  not  relieve  a  person  from  com- 
plying with  valid  or  neutral  laws  of  general 
applicability  simply  because  the  law  is  con- 
trary to  the  claimant's  religious  practice. 
However,  the  Court  noted: 

"The  only  decisions  in  which  we  have 
held  that  the  First  Amendment  bars  ap- 
plication of  a  neutral,  generally  applica- 
ble law  to  religiously  motivated  action 
have    involved    not    the    Free    Exercise 
Clause    alone,    but    the    Free    Exercise 
Clause  in  conjunction  with  other  constitu- 
tional protections,  such  as  . . .  the  nght 
of  parents,  acknowledged   in   Pierce  v. 
Society  of  Sisters.  268  U.S.  510  [45  S.Ct. 
571,  69  L.Ed.  1070  (1925)  ]  to  direct  the 
education  of  their  children,  see  Wiscon- 
sin v.  Yoder,  406  U.S.  205  [92  S.Ct.  1526, 
32  L.Ed.2d  15  (1972)  ]."  * 
Thus,  in  the  absence  of  a  "hybrid  situa- 
tion" J  in  which  a  claimant  alleges  a  viola- 
tion of  the  Free  Exercise  Clause  and  an- 
other, recognized  constitutional  protection, 
an  exemption  from  compliance  with  the  law 
will  not  be  granted  as  long  as  the  law  is 
otherwise  valid  and  generally  applicable  to 
all  segments  of  society.     As  a  result  of 
Smith,  constitutional  challenges  on  the  ba- 
sis of  the  Free  Exercise  Clause  alone  are 
defeated,  because  successful  constitutional 
challenges  turn  on  the  existence  of  another 
recognized  constitutional   nght.     The   ma- 
jotity'san  conclusion  that  the  teacher  certi- 

(he  "Founding  Fathers'  suggests  the  substitution 
of  doctrine  for  legal  analysis. 

2.     Smith.    494   US.   it    881.    110    S.Cl.    at    1601. 

i.     Id.  at  382.   110  S.Ct.  at   1602. 


36-683   0 


97-5 


126 


PEOPLE  v. 

ClKuSOl  \-W.2d 

ficanon  requirement  violates  the  Free  Ex- 
ercise Clause  and  the  DeJonges'  right  to 
direct  the  education  of  their  children  is  a 
significant  expansion  of  Michigan  law  with 
which  we  disagree.  In  Pierce  and  Yoder, 
supra,  the  Court  recognized  parents'  rights 
to  direct  the  religious  education  of  their 
children.  Today,  the  majority  holds  that 
parents  have  a  fundamental  constitutional 
right,  when  coupled  with  the  Free  Exercise 
Clause,  to  direct  the  secular  education  of 
their  children,  as  weil.  The  majority's  con- 
clusion, while  not  defensible  under  a  Smith 
analysis,  does  not  withstand  careful  exami- 
nation even  if  one  accepts  the  existence  of 
a  hybrid  situation. 

The  claimants  rely  on  Pierce,  supra,  and 
Meyer  v.  Nebraska,  262  US.  390,  43  S.Ct. 
625.  67  L.Ed.  1042  (1923),  as  support  for  a 
fundamental  right  to  direct  the  education 
of  their  children  completely  free  of  state 
regulation.  However,  Pierce  and  Meyer 
addressed  the  elimination  of  parental 
choice,  while  the  present  case  deals  with 
the  regulation  of  it  In  Murphy  v.  Arkan- 
sas, 852  F.2d  1039,  1043  (CA  8,  1988),  the 
court  concluded  that  "recognition  of  such  a 
right  would  fly  directly  in  the  face  of  those 
cases  in  which  the  Supreme  Court  has  rec- 
ognized the  broad  power  of  the  state  to 
compel  school  attendance  and  regulate  cur- 
riculum and  teacher  certification." ' 
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_pojIt  is  true  that  at  trial,  the  DeJonges' 
minister  testified  that  his  church  teaches 
that  children  are  given  by  God  to  parents, 
and  that  Scripture  clearly  teaches  that  the 
responsibility  of  educating  children  belongs 
to  the  parents.  Michael  McHugh,  from  the 
Church  of  Christian  Liberty  and  Academy, 
testified  that  the  curriculum  prescribed  by 
his  organization  to  the  DeJonge  children 
included   a   heavy   emphasis   on   character 

*  The  court  in  Murphy  relied  on  Bd.  of  Ed.  v. 
Allen.  392  US.  236.  245-247.  S8  S.Cl  1923. 
1927-1923.  20  L.Ed.2d  1060  (1963).  which  siat- 
ed: 

"Since  Pierce.  a  substantial  body  of  case  law 
has  confirmed  the  power  of  the  Stairs  to 
insist  that  attendance  at  private  scnools.  if  it  is 
to  satisfy  state  compulsory-attendance  laws. 
be  at  institutions  which  provide  minimum 
hours  of  instruction,  employ  teachers  of  speci- 
fied training,  and  cover  prescribed  subieeu  of 
instruction      Indeed,  the  States  interest  in  as- 
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development  through  Bible  study,  which 
also  permeates  into  the  traditional  subject- 
matter  areas.  It  is  true  that  Mark  De- 
Jonge testified  that  in  contravennon  of 
their  faith,  the  certification  requirement 
makes  the  DeJonges  responsible  to  the 
state,  and  not  God.  for  their  children's  edu- 
cation. This  testimony,  the  majority  ar- 
gues, sufficiently  establishes  that  the 
teacher  certification  requirement  implicates 
directly  the  DeJonges'  right  to  direct  the 
secular  education  of  their  children. 


Pursuant  to  this  finding,  an  examination 
of  the  DeJonges'  free  exercise  claim  re- 
quires this  Court  to  balance  the  respective 
interests  of  the  parties.  In  Sherbert  v. 
Verner,  374  U.S.  398,  403,  83  S.CL  1790, 
1793,  10  L.Ed.2d  965  (1963).  the  Court  stat- 
ed that  in  order  for  a  state  regulation  that 
infringes  on  free  exercise  rights  to  remain 
valid,  the  regulation  must  be  justified  by  a 
compelling  state  interest.  The  appropriate 
free  exercise  inquiry  is  whether  govern- 
ment has  placed  a  substantial  burden  on 
the  observation  of  a  religious  belief  or 
practice  and,  if  so,  whether  a  compelling 
governmental  laninterest  justifies  the  bur- 
den. Hernandez  v.  Comm'r  of  Internal 
Revenue,  490  U.S.  680,  109  S.Ct.  2136.  104 
I~Ed.2d  766  (1989);  Hobbie  v.  Unemploy- 
ment Appeals  Comm.  of  Florida.  480  U.S. 
136,  107  S.Ct.  1046.  94  LEd.2d  190  (1987); 
Thomas  v.  Review  Bd.,  450  U.S.  707,  101 
S.Ct.  1425.  67  LEd.2d  624  (1981);  Voder 
and  Sherbert,  supra;  DSS  v.  Emmanuel 
Baptist  Preschool,  434  Mich.  380.  455 
N.W.2d  1  (1990);  Sheridan  Rd  Baptist 
Church  v.  Dept  of  Ed.,  426  Mich.  462.  396 
N.W.2d  373  (1986).  Under  the  "compelling 
interest  test."  the  court  is  required  to  con- 

sunng  that  these  standards  are  being  met  has 
been  considered  a  sufficient  reason  for  refus- 
ing to  accept  instruction  at  home  as  compli- 
ance with  compulsory  education  statutes. 
These  cases  were  a  sensible  corollary  of  Pierce 
v.  Society  of  Sisters  [supra  ]:  if  the  Slate  must 
satisfy  its  interest  in  secular  education 
through  the  instrument  of  private  schools,  il 
has  a  proper  interest  in  the  manner  in  which 
those  schools  perform  their  secular  education- 
al function." 

See   also   State    v.    Faith    Baattst  Church     207 
Neb.  802.  301    N.W.2d  571   (1981). 
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duct  a  four-part  inquiry.5  First,  the  defen- 
dants must  prove  that  they  possess  a  sin- 
cerely held  religious  belief.  Yoder,  406 
U.S.  at  215,  92  S.Ct.  at  1533;  Emmanuel 
Baptist,  434  Mich,  at  392.  455  N.W.2d  1. 
Second,  the  defendants  must  prove  that  the 
state  regulation  imposes  a  burden  on  the 
free  exercise  of  their  belief.  Tony  &  Su- 
san Alamo  Foundation  v.  Secretary  of 
Labor,  471  U.S.  290,  303.  105  S.Ct.  1953, 
1962,  85  LEd.2d  278  (1985);  United  States 
v.  Lee,  455  OS.  252,  256-257.  102  S.Ct 
1051,  1054-1055.  71  L.Ed.2d  127  (1982); 
Emmanuel  Baptist,  434  Mich,  at  393,  455 
N.W.2d  1. 

Once  the  defendants  successfully  estab- 
lish the  first  two  parts  of  the  test,  the 
court  will  inquire  whether  the  state  pos- 
sesses a  compelling  interest  that  justifies 
the  burden  imposed  upon  the  defendants' 
beliefs.  Hobbie,  480  U.S.  at  141-142,  107 
S.Ct.  at  1049;  Emmanuel  Baptist,  434 
Mich,  at  395.  455  N.W.2d  1.  Once  a  com- 
pelling interest  is  clearly  established,  the 
majority  would  require  the  state  to  prove 
that  the  teacher  certification  requirement 
is  the  least  restrictive  means  of  regulation. • 
We  disagree.  In  United  States  v.  Lee, 
supra,  laxtht:  Court  departed  from  the 
'least  restrictive  means"  requirement.  Af- 
ter concluding  that  the  government's  inter- 
est in  assuring  mandatory  and  continuous 
participation  in  the  social  security  system  is 
"very  high,"7  the  Court  stated  that  the 
"remaining  inquiry  is  whether  accommo- 
dating the  Amish  belief  will  unduly  inter- 
fere with  fulfillment  of  the  governmental 

5.  We  have  combined  ihe  first  two  steps  of  the 
compelling  interest  test  as  articulated  by  the 
majority.  The  claimant  s  burden  pursuant  lo 
the  compelling  interest  lest,  as  articulated  by 
this  dissent,  is  consistent  with  the  approach  tak- 
en in  Shendan  Rd  and  Emmanuel  Baptist,  su- 
pra. 

4.  "Least  restrictive  means"  is  a  requirement  ihat 
evades  an  exacung  definition.  In  Illinois  Stale 
Bd.  of  Elections  v.  Socialist  Workers  Party.  440 
VS.  173.  188-189.  99  S.Ct.  983.  992.  59  l_Ed.2d 
230  (1979).  Justice  Blackmun.  concurring, 
warned  that  we  should  exercise  caution  in  the 
application  of  this  elusive  principle. 

"(L)east  drastic  means    is  a  slippery  slope 
...    [.  and   a    judge  would  be  unimaginative 
indeed  if  he  could  not  come  up  with  some- 
thing a  little  less    drastic    or  a  little  less    re 
[7921 


interest."  '  Although  the  Court  declined  to 
further  define  "undue  interference,"  surely 
it  is  a  less  burdensome  standard  than  the 
"least  restrictive  means"  requirement.' 
Thus,  in  the  present  case,  this  Court  should 
inquire  whether  accommodation  of  the  De- 
Jonges'  beliefs  would  unduly  interfere  with 
the  fulfillment  of  the  state's  interest  m 
education. 

The  majority  would  apparently  further 
require  the  regulation  to  be  the  least  re- 
strictive when  compared  with  the  other  for- 
ty-nine states.  Undoubtedly,  we  can  sur- 
vey similar  regulations  utilized  in  our  sister 
states  in  order  to  determine  the  relative 
obtrusiveness  of  our  requirements.  Yet, 
the  mere  existence  of  less  restrictive  regu- 
lation in  other  states  tells  us  little  about 
that  state's  success  at  achieving  the  com- 
pelling interest  in  universal  education.  In- 
deed, some  states  may  have  quality  objec- 
tives that  differ  from  those  of  Michigan. 
Regardless,  we  do  not  believe  it  is  neces- 
sary for  the  iMsstate  to  establish  that  the 
certification  requirement  is  the  least  re- 
strictive means  of  achieving  its  compelling 
interest  in  education. 

The  majority  would  also  require  the  state 
prove  that  "the  means  chosen  be  essential 
to  further  th[e]  interest."  "  We  disagree. 
In  equal  protection  cases  involving  race 
discrimination,  the  regulation  in  question  is 
presumed  invalid  and  the  court  employs 
strict  scrutiny,  in  which  the  court  asks  if 
the  state  has  a  compelling  interest  and  if 
the  means  chosen  are  essential  to  further 
that  interest."     However,  for  purposes  of 

stricttve'  in  almost  any  situation,  and  thereby 
enable  himself  to  vote  to  strike  legislation 
down." 

7.  Id.  455  VS.  at  259.   102  S.Ct.  at  1056. 

8.  Id.  (emphasis  added). 

9.  See  Tribe.  American  Constitutional  Law  (2d 
ed.).  §   14-13.  p.   1261. 

10.  Majontv  op  ai  137.  citing  United  States  v  Lee. 
455  VS.  at  257-258.   102  S.Ci.  at   1055. 

11.  See  Palmore  v.  Sidotu  -»66  U.S.  429.  432—33. 
104  S.Ct.  1879.  1881-1882.  30  L.Ed.2d  -21 
(1984).  "(Racial)  classifications  are  subject  to 
the  most  exacting  scrutiny;  lo  pass  constitution- 
al muster,  they  musi  be  justified  by  a  compel 
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the  Free  Exercise  Clause,  this  equal  protec- 
tion inquiry  is  not  a  part  of  the  compelling 
interest  test  adopted  by  this  Court.  Unlike 
the  equal  protection  inquiry,  there  is  no 
presumption  of  invalidity  and  the  claimant 
bears  the  initial  burden.  By  imposing  such 
a  substantial  burden  on  the  state,  the  ma- 
jority's compelling  interest  test  is  specifi- 
cally designed  to  cause  the  state  to  fail. 


II 


Applying  the  compelling  interest  test  to 
the  present  case,  we  reach  several  conclu- 
sions different  from  those  of  the  majority. 
We  agree  with  the  majority  that  the  De- 
Jonges  possess  a  sincerely  held  religious 
belief."  There  is  sufficient  evidence  on  the 
record  for  the  trial  judge  to  conclude  that 
Iwtthe  DeJonges'  convictions  and  sincerity 
were  beyond  dispute.  In  order  to  meet  the 
second  part  of  the  inquiry,  the  DeJonges 
most  prove  that  the  state  regulation  impos- 
es a  burden  on  the  exercise  of  their  belief. 
A  burden  may  be  found  where  a  state 
"put(s]  substantial  pressure  on  an  adherent 
to  modify  his  behavior  and  to  violate  his 
beliefs. ..."  Thomas,  450  U.S.  at  718,  101 
S.Ct  at  1432.  Stated  in  another  manner, 
"[t]he  question  is  whether  the  'affected 
individuals  [would]  be  coerced  by  the  Gov- 
ernment's action  into  violating  their  reli- 
gious beliefs  ...  [or  whether]  governmen- 
tal action  [would]  penalize  religious  activity 
by  denying  any  person  an  equal  share  of 
the  rights,  benefits,  and  privileges  enjoyed 
by  other  citizens.' "  Emmanuel  Baptist, 
434  Mich,  at  393,  455  N.W.2d  1.  quoting 
Lyng  v.  Northwest  Indian  Cemetery  Pro- 
tective Ass'n,  485  U.S.  439,  449,  108  S.Ct 
1319,  1325.  99  LEd.2d  534  (1988). 


B 
Because  the  DeJonges  met  their  burden 
regarding  the  first  two  parts  of  the  compel- 
ling governmental  interest  and  they  must  be 
'necessary  . ..  to  the  accomplishment'  of  their 
legitimate  purpose. . .."  See  also  McLaughlin  v. 
Florida.  379  US.  184.  196.  85  S.Ct.  283.  290-291. 
13  LEdJd  222  (1964):  Loving  v.  Virginia.  388 
US.  1,  11.  87  S.Ct.  1817.  1823.  18  LEd^d  1010 
(1967). 
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ling  interest  test,  the  reviewing  court  must 
be  satisfied  that  the  state  possesses  a  com- 
pelling interest  that  justifies  the  burden 
imposed  upon  the  DeJonges'  religious  be- 
liefs. In  Prince  v.  Massachusetts,  321  U.S. 
158,  166,  64  S.Ct.  438,  442,  88  L-Ed.  645 
(1944),  the  Court  indicated  the  relative  im- 
portance of  the  state's  interest  in  the  wel- 
fare of  children. 

'•[TJhe  family  itself  is  not  beyond  regu- 
lation in  the  public  interest,  as  against  a 
claim  of  religious  liberty.  Reynolds  v. 
United  States,  98  U.S.  145  (25  L-Ed.  244 
(1878)];  Davis  v.  Beason,  133  U.S.  333 
[10  S.Ct  299,  33  L.Ed.  637  (1890)  ].  And 
neither  rights  of  religion  nor  rights  of 
parenthood  are  beyond  limitation.  Act- 
ing to  guard  the  general  interest  in 
youth's  well  being,  the  state  as  parens 
patriae  may  restrict  the  parjent'sjcr  con- 
trol by  requiring  school  attendance,  regu- 
lating or  prohibiting  the  child's  labor  and 
in  many  other  ways." 

The  majority  concludes  that  "the  state's 
interest  is  simply  the  certification  require- 
ment of  the  private  school  act,  not  the 
general  objectives  of  compulsory  education. 
The  interest  the  state  pursues  is  the  man- 
ner of  education,  not  its  goals."  IJ  We 
disagree. 

We  believe  that  the  state  possesses  a 
compelling  interest  in  education.  The  ma- 
jority properly  notes  the  importance  of  edu- 
cation to  the  vitality  of  our  state  and  na- 
tion, and  it  is  unnecessary  to  reiterate 
those  sentiments.14  The  statements  ex- 
pressed by  the  majority  lead  an  objective 
reader  to  conclude  that  the  state's  interest 
in  this  case  is  the  universal  education  of 
school-age  children,  and  not.  the  certifica- 
tion requirement.  The  certification  re- 
quirement is  an  effective  means,  chosen  by 
the  state  to  achieve  its  interest  in  the  edu- 
cation of  school-age  children.  In  fact,  the 
certification  requirement  ensures  that  edu- 
cators possess  a  minimal  level  of  competen- 

12.  Majonty  op.  at   135—136. 

13.  Majonty  op  at   139. 


14.     Majonty  op  at   139.  n.  43. 
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cy  before  they  may  take  on  the  task  of 
preparing  our  children  for  their  future  en- 
deavors. As  Justice  Boyle  noted  in  Sheri- 
dan Rd,  426  Mich,  at  509-510,  396  N.W.2d 
373: 

"The     teacher     certification     require- 
ments are  essentially  prophylactic  in  na- 
ture.    Certification  does  not  guarantee 
that  a  person  will  be  an  effective  teacher, 
but  it  increases  the  probability  that  a 
teacher  wil]  be  competent.     Therefore, 
the  certification  requirements  help  pre- 
vent children  from  being  exposed  to  un- 
qualified teachers."    (Boyle,  J.,  concur- 
ring). 
1 3o»Furthermore,  although  correctly  observ- 
ing that  the  Court  may  not  recharacterize 
the  defendants'  beliefs,  the  majority  offers 
no  support  for  what  is  actually  the  crux  of 
its  argument — that  is,  that  this  Court  has 
the  authority  to  recharacterize  the  nature 
of  the  state's  interest  as  the  "manner  of 
education."  "    Nor,  of  course,  is  there  any 
support  in  decisions  from  the  United  States 
Supreme  Court  for  the  even  more  remarka- 
ble proposition  that  the  state's  interest  is 
not  in  "ensuring  that  the  goals  of  compul- 
sory education  are  met,  because  the  state 
does   not  contest  that  the  DeJonges  are 
succeeding  at  fulfilling  such  aims."  "    To 
conclude  that  the  state  is  without  authority 
to  protect  all  of  the  children  within  its 
boundaries  unless  it  can  prove  that  a  given 
parent  is  not  satisfying  the  state's  interest 

15.  Majority  op  at  139. 

16.  Majonry  op  at  139. 

17.  Majority  op  at  138.  ciung  West  Virpnui  Bd  of 
Ed.  v.  Bamene.  319  MS.  624.  629.  63  S.CL  1178. 
1181.  87  LEd.  1628  (1911).  If.  in  fact,  this 
inquiry  was  a  pan  of  the  compelling  interest 
test  the  conduct  or  acnons  being  regulated 
would  threaten  the  safety  or  welfare  of  the  state. 

18.  The  language  excerpted  by  the  majonry  and 
relied  upon  for  this  conclusion  is  dicta.  Bar- 
nene  is  arguably  a  free  speech  case  that  margin- 
ally implicates  the  Free  Exercise  Clause.  At 
issue  in  Barneite  was  (he  constitutionality  of  a 
resolution  requinng  students  lo  salute  the  flag 
and  recite  the  Pledge  of  Allegiance.  The  Coun 
stated: 

It  is  now  i  commonplace  thai  censorship 
or    suppression   of   expression   of   opinion    is 
tolerated  by  our  Constitution  only  when  ihe 
[7941 


is  to  radically  alter  the  relationship  be- 
tween the  Legislature  and  the  Court.  Such 
a  result,  it  might  be  noted,  would  assuredly 
offend  the  Founding  Fathers. 

The  majority  would  require  the  state  to 
prove  that  its  compelling  interest  is  "truly 
compelling,  threatening  the  safety  or  wel- 
fare of  the  state  in  a  clear  or  present 
manner."  "  However,  such  a  requirement 
is  untenable.  West  Virginia  Bd.  of  Ed.  v. 
Barnette.  319  U.S.  624.  63  S.CL  1178,  87 
L.Ed.  1628  (1943),  is  not  authority  for  hold- 
ing that  the  Free  Exercise  Clause  requires 
the  state  to  prove  that  the  parent's  right 
threatens  the  state  in  a  clear  and  present 
manner."  In  Sherbert  v.  Verner,  374 
jjwU£.  at  403,  83  S.CL  at  1793,  the  Court 
utilized  the  "clear  and  present  manner" 
language  in  an  effort  to  categorize  its  prior 
decisions  in  which  it  rejected  free  exercise 
challenges  to  government  regulation. 
"The  conduct  or  actions  so  regulated  have 
invariably  posed  some  substantial  threat  to 
public  safety,  peace  or  order."  '*  Simply 
because  the  Court  in  Sherbert  used  this 
language  to  categorize  those  decisions  in 
which  state  regulation  was  upheld,  it  does 
not  necessarily  follow  that  in  all  cases 
thereafter  a  threat  to  the  safety  or  welfare 
of  the  state  is  required  in  order  for  a  free 
exercise  challenge  to  be  rejected.  Most 
importantly,  this  Court  has  not  expressly 
adopted  a  "clear  and  present  manner"  re- 
quirement in  association  with  the  compel- 

expression  presents  a  clear  and  present  dan- 
ger of  action  of  a  kind  the  State  is  empowered 

to   prevent   and   punish To  sustain  the 

compulsory  flag  salute  we  are  required  to  say 
that  a  Bill  of  Rights  which  guards  the  individ- 
ual's nght  to  speak  his  own  mind,  left  it  open 
to  public  authorities  to  compel  him  to  utter 
what  is  not  in  his  mind."  Id.  319  U.S.  at  633- 
634.  63  S.CL  at   1183. 

The  "clear  and  present  danger"  test  is  an  his- 
tonc  and  important  pan  of  free  speech  junspru- 
dence.  See  Schenck  v.  United  States.  249  US. 
47.  39  S.Ct.  247.  63  LEd.  470  (1919);  Abrarru  v. 
United  States.  250  U.S.  616.  40  S.CL  17.  63  LEd 
1173  (1919);  Cit/ow  v.  ,Vew  York.  268  US.  652. 
45  S.Ct.  625.  69  LEd.  1138  (1925):  Dennis  v 
Untied  States.  341  US.  494.  71  S.Ct.  857.  95 
LEd.  1137  (1951).  The  "clear  and  present  dan 
ger"  inquiry  represents  an  approach  to  free 
speech  issues  that  is  inapplicable  to  our  present 
Free  Exercise  Clause  inquiry. 

19.     Id 
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ling  interest  test,  and  such  an  expansion  is 
unwarranted  here. 


Finally,  this  Court  must  inquire  whether 
accommodating  the  DeJonges'  religious  be- 
liefs would  unduly  interfere  with  fulfill- 
ment of  the  state's  interest  in  education. 
The  private,  denominational,  hipand  paro- 
chial schools  act**  provides  a  basic  pro- 
nouncement regarding  teachers'  qualifica- 
tions. Pursuant  to  the  act,  a  teacher  must 
hold  a  "certificate  such  as  would  qualify 
him  or  her  to  teach  in  like  grades  of  the 
public  schools  of  the  state "*'  The  ex- 
press intent  of  the  act  is  to  institute  qualifi- 
cations for  teachers  that  employ  the  same 
standard  as  that  provided  by  the  general 
school  laws  of  the  state.12  Thus,  in  order 
to  ascertain  the  minimum  qualifications  for 
certification  in  nonpublic  schools,  it  is  es- 
sential to  examine  the  requirements  for 
certification  in  the  public  schools. 

The  Legislature  charged  the  State  Board 
of  Education  with  the  duty  of  determining 
the  requirements  and  issuing  all  licenses 
and  certificates  for  teachers.3  The  majori- 
ty asserts  that  Michigan  "does  not  com- 
mand a  certificanon  requirement  for  the 
great  majority  of  its  students,  but  only  for 
those  taught  by  their  parents  at  home."  " 
We  disagree. 

The  Legislature  has  issued  a  directive  to 
the  various  local  school  boards  of  the  state. 
Because  this  directive  implicates  the  quali- 
fications for  teachers  in  the  public  schools, 
it  is   applicable   to  the  qualifications   for 

2a  M.CL  «  388.55 1-3S8.5S5.  388.557-388.558: 
MSA  §§   15.1921-15.1925.  15.1927-151928. 

21.  M.CL  §  388.553:   MSA  $  15.1923. 

23.  M.CL  §  388.551:   MSA  §  15.1921. 

23.  See   M.CL.    §  380.1531:    MSA.   §   15.41531. 

24.  Slip  op  it  35-36. 

23.  M.CL  §  380.1233:   MSA  §  15.41233. 

24.  M.CL.  §  380.1233(3):  MSA  §  15.41233(3). 
provides  an  exception  for  vocational  instructors 
Through  June  30.  1995.  the  local  school  board 
may  renew  in  annual  vocational  authorization 
of  a  noncertified  vocational  instructor,  provided 
that  the  instructor  is  enrolled  and  completing 
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teachers  in  nonpublic  schools.  See  M.CL. 
§  388.553;  M.S.A.  §  15.1923.  The  Legisla- 
ture has  expressly  stated  that  local  school 
boards  shall  not  permit  instruction  by  a 
teacher  who  does  not  possess  a  valid  teach- 
ing certificate.25  If,  in  fact,  such  an  indi- 
vidual is  teaching  within  the  district,  inithe 
state  board  must  be  immediately  notified.2' 
However,  the  certification  requirement  is 
not  "absolute."  Subject  to  the  availability 
of  a  certified  teacher,27  a  local  school  board 
may  engage  a  noncertified  instructor  to 
teach  computer  science,  a  foreign  lan- 
guage, mathematics,  biology,  chemistry, 
engineering,  physics,  or  robotics  to  stu- 
dents in  grades  nine  through  twelve.2"  The 
noncertified  teacher  must  possess  a  bache- 
lor's degree,  major  in  or  possess  a  gradu- 
ate degree  in  the  field  of  specialization  to 
be  taught,  and  have  two  years  of  occupa- 
tional experience  in  the  field  to  be  taught. 
If  the  instructor  intends  to  teach  for  more 
than  one  year,  then  the  instructor  must 
pass  a  basic  skills  examination  and  a  sub- 
ject area  examination.  Thus,  the  certifica- 
tion requirement  has  not  been  abandoned 
for  the  majority  of  teachers,  and  the  Legis- 
lature has  added  an  element  of  flexibility  to 
the  requirement  in  order  to  attract  quali- 
fied individuals  to  teach  high  school  stu- 
dents specialized  fields  of  study. 

The  State  Board  of  Education  also  estab- 
lished a  set  of  exceptions  within  which  a 
person  may  be  qualified  to  teach  without  a 
valid  teacher's  certificate.  Under  the  State 
Board  of  Education's  Teacher  Certification 
Code,"  in  addition  to  possessing  a  teaching 
certificate,"  a  person   with   "vocationabu 

credit  in  an  approved  vocational  teacher  prepa- 
ration program,  and  that  the  instructor  has  a 
program  on  file  with  the  employing  school  dis- 
trict, the  educational  institution,  and  the  Depart 
ment  of  Education. 

27.  See      M.CL      §  380.1233b;       MSA.      §   15.- 
41233(2). 

28.  M.CL  §  380.1233b;    MSA.  §   15.41233(2). 

29.  1989  AACS.  R  390.1101  et  so}. 

30.  "  'Michigan  leaching  certificate'  means  any  of 
the  following-. 

*(i)  A  permanent  certificate, 
"(ii)  A  life  certificate. 

[795] 
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authorization"  3I  or  a  "special  permit"  "  is 
authorized  to  teach  in  the  public  schools. 
The  state  board  issues  three  types  of 
special  permits:  full-year  special  permits," 
substitute  penmits,3i3M  and  emergency  per- 
mits. Emergency  permits  are  issued  as 
follows: 

"In  emergency  situations  and  on  rec- 
ommendation of  the  superintendent  of  a 
local  or  intermediate  school  district,  the 
state  board  may  issue  a  permit  for  a 
candidate  with  reasonable  qualifications 
'••if  a  candidate  who  meets  the  require- 
ments for  obtaining  a  substitute  permit 
or  a  full-year  permit  is  not  available  and 
if  failure  to  authorize  this   emergency 
permit  will  deprive  children  of  an  edu- 
cation.   The  permit  shall  be  issued  for  a 
specific  period  of  time  under  emergency 
circumstances.    A  labor  dispute  is  not  an 
emergency  circumstance."    1989  AACS, 
R  390.1145. 
Amicus  curiae  State  Board  of  Education 
submits  that  since  January  of  1987,  it  has 
adopted  a  uniform  policy  regarding  emer- 
gency permits.     Pursuant  to  this  policy, 
candidates  for  a  permit  have  "reasonable 
qualifications"  if  they  possess  a  bachelor's 

"(iii)  A  provisional  certificate. 
*(iv)  An  occupational  education  certificate, 
"(v)  A  continuing  certificate. 
■(vi)  A  professional  education  certificate. 
"(vu)  A  temporary  or  full  vocauonal  authori- 
zation." 
1989  AACS.  R  390.1101(0- 

31.  "Vocational  authorization"  is  actually  includ- 
ed within  the  definition  of  "Michigan  teaching 
certificate.-  1989  AACS.  R  390.1101(fXvii). 
However,  because  the  Teacher  Certification 
Code  provides  separate  guidelines  for  its  appli- 
cation and  issuance.  I  have  chosen  to  note  its 
existence  independently  of  the  teacher  certifi- 
cate. See  1989  AACS.  R  390.1162:  1987  AACS. 
R  390.1165. 

32.  1989  AACS.  R  390.1141  to  390.1143:  R  390.- 
1145  to  390.1146. 

33.  "(1)  A  full-year  special  permit  shall  be  issued 
when  a  properly  certificated  teacher  is  unavail- 
able for  a  regular  teaching  assignment. 

"(2)  An  application  for  a  full-year  special  per- 
mit shall  contain  evidence  that  the  candidate 
has  completed  120  semester  hours  of  satisfacto- 
ry college  credit,  as  defined  in  R  390.1141  in- 
cluding 15  semester  hours  of  appropnate  pro- 
fessional education  credit. 
[796] 


degree.  Thus,  upon  a  finding  by  the  local 
school  board  that  another  instructor  is  "un- 
available" and  that  failure  to  authorize  the 
permit  will  result  in  the  deprivation  of  edu- 
cation, any  person  who  has  earned  a  bache- 
lor's degree  may  obtain  an  emergency  per- 
mit to  teach. 

Clearly,  an  element  of  flexibility  and  ac- 
commodation already  exists  within  this 
statutory  and  administrative  framework 
for  teacher  certification.  Certification  is 
required  of  teachers  in  the  majority  of  cir- 
cumstances. However,  pursuant  to  statu- 
tory authority  and  the  Teacher  Certifica- 
tion Code,  several  exceptions  exist  in  which 
uncertified  persons  may  nonetheless  be 
qualified  as  instructors.  The  requirements 
under  these  exceptions,  while  not  particu- 
larly stringent,  operate  as  the  minimum 
[^qualifications  a  person  must  possess  in 
order  to  teach.  Any  attempt  to  further 
reduce  these  minimum  qualifications,  or  to 
allow  parents  without  them  nonetheless  to 
teach  their  children,  will  increase  the  possi- 
bility that  students  will  not  be  properly 
taught  and  thus  not  properly  learn  as  much 
as  they  should,  thereby  causing  the  state  to 

"(3)  A  full-year  special  permit  is  valid  for 
teaching  in  the  grades  or  subjects  or  grade  and 
subjects  specified  on  the  permit  unul  June  30  of 
the  school  year  for  which  the  permit  is  issued. 

"(4)  A  full-year  special  permit  will  be  re- 
newed when  evidence  is  presented  that  a  person 
has  completed  6  semester  hours  of  satisfactory 
additional  credit  applying  on  requirements  for 
regular  certification  and  that  a  properly  certi- 
fied teacher  is  unavailable  for  a  regular  teach- 
ing assignment."     1989  AACS.  R  390.1142. 

34.  "(1)  An  application  for  a  substitute  permit 
shall  contain  evidence  that  the  candidate  has 
completed  not  less  than  120  semester  hours  of 
sausfactory  credit  in  an  approved  teacher  prepa- 
ration program,  which  shall  include  a  minimum 
of  6  semester  hours  of  professional  education 
credit.  Persons  who  are  currently  enrolled  in 
an  approved  teacher  preparation  program  will 
be  considered  to  have  met  the  6-semester-hour 
requirement. 

"(2)  A  substitute  permit  is  valid  for  teaching 
on  a  substitute  basis  for  a  maximum  of  150  davs 
during  any  school  year.  Teaching  on  a  substi- 
tute basis  means  teaching  when  the  regular  cer- 
tificated tea;ner  is  temporarily  absent.  Such 
permit  is  not  valid  for  any  regular  or  extenoed 
teaching  assignment. 

"(3)  A  substitute  permit  is  renewable  each 
year."     1989  AACS.  R  390.1 143. 
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Cite  u  301    N.WJUd 

fail  to  achieve  its  compelling  interest  to 
educate. 

Similarly,  any  alternative  to  the  certifica- 
tion requirement,  such  as  standardized 
testing,  would  fail  to  adequately  ensure 
that  the  state's  interest  is  being  pursued 
vigorously.  In  Sheridan  Rd,  426  Mich,  at 
484,  396  N.W.2d  373,  Chief  Justice 
Williams  concluded  that  standardized  test- 
ing is  not  an  acceptable  alternative  to 
teacher  certification. 

"[Standardized  testing]  is  an  inade- 
quate substitute  because  deficiencies  in 
teaching  would  be  discovered  only  after 
the  damage  has  occurred.  State  v. 
Shaver,  294  N.W.2d  883  (ND,  1980). 
Further,  we  are  not  persuaded  that  test- 
ing would  guarantee  less  intrusion  by 
the  state  into  the  functioning  of  the  pri- 
vate schools." 

Although  the  majority  of  our  sister 
states  have  statutory  authority  permitting 
home  schools,  Michigan  is  not  alone  in  re- 
quiring teacher  certification.  Alabama  ex- 
empts a  child  from  compulsory  attendance 
if  the  child  receives  "instruction]  by  a  com- 
petent private  tutor  for  the  entire  length  of 
the  school  term  in  every  scholastic 
year "  u  However,  a  competent  pri- 
vate tutor  is  a  person  who  is  certified." 
California  also  grants  an  exemption  from 
compulsory  attendance  where  the  child  is 
engaged  in  a  structured  tutoring  pro- 
gram.17 Once  again,  the  tutor  must  pos- 
sess valid  statej^ijcertification.  Finally, 
Kansas  only  exempts  a  child  from  compul- 
sory attendance  where  the  child  attends  a 
"private,  denominational  or  parochial 
school." "  In  State  v.  Lovrry,  191  Kan. 
701,  383  P.2d  962  (1963),  the  Kansas  Su- 
preme Court  held  that  a  home  school  is  not 
the  equivalent  of  a  private,  denominational, 
or  parochial  school.  The  court  also  held 
that  home  instruction  does  not  meet  the 
requirements  of  the  compulsory  school  at- 
tendance laws.  In  re  Sawyer,  234  Kan. 
436,  672  P. 2d  1093  (1983);  State  v.  Garber, 
197  Kan.  567,  419  P.2d  896  (1966),  app.  dis. 

33.  Ala  Code   16-23-3. 

34.  AJa  Code    16-28-5 


DeJONGE  Mich.     151 

IZ7  (Midi.   1993) 

389  U.S.  51,  88  S.Ct.  236,  19  L.Ed.2d  50 
(1967). 

Ill 
We  have  examined  the  claims  of  the  De- 
Jonges  and  the  state  pursuant  to  the  com- 
pelling interest  test.  After  careful  review 
and  balancing  of  the  respective  interests, 
we  have  determined  that  the  state  possess- 
es a  compelling  interest  in  the  universal 
education  of  its  children  and  that  the  certi- 
fication requirement  is  an  effective  means 
of  achieving  this  interest.  Further,  accom- 
modation of  the  DeJonges'  religious  beliefs 
would  unduly  interfere  with  the  state's  ful- 
fillment of  its  interest  in  education.  Ac- 
cordingly, the  DeJonges'  convictions  and 
the  Court  of  Appeals  decision  should  be 
affirmed. 

BRICKLEY  and  BOYLE,  JJ.,  concur. 


37.     See  Cal  Ed  Code  48224. 


M.     Kan  Slat  Ann  72-11 11(a)(2). 
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EXHIBIT  5 

STATE  OF  MICHIGAN 
IN  THE  SUPREME  COURT 
PEOPLE  OF  THE  STATE  OF  MICHIGAN, 
Plaint i  f f -Appellee, 


Supreme  Court  N'o.  87979 
Court  of  Aooeals  No.  109010 


Supreme  Court  N'o.  87973 
v 

Court  of  Appeals  N'o.  1C61 
MARK  DEJONGE  AND  CHRIS  DEJONGE, 

Def end ants -Appel lants  . 

PEOPLE  OF  THE  STATE  OF  MICHIGAN', 

Plamti  ff -Appellee , 

v 

JOHN  AND  SANDRA  BENNETT, 

Def endants-Apoellants  . 

/ 

WESLEY  J.  NYKAMP   (P  18  370)  OLGA  AGNELLO-RASPA   (P  3270  3) 

Ottawa  County  Prosecuting  Attorney   Wayne  County  Assistant  Prosecutor 

CHRISTOPHER  J.  KLICKA  DAVID  A.  KALLMAN   (P  34200) 

MICHAEL  P.  FARRIS  Attorney  for  Defendants-Appellants 

Attorneys  for  Defendant-Appellants 

PAUL  J.  ZIMMER  (P  22733) 

Assistant  Attorney  General 

Attorneys  for  Amicus  State  Board  of  Education 

650  Law  Building 

525  West  Ottawa  Street 

Lansina,  MI   48913 

(517)  373-1116 

MOTION  OF  STATE  BOARD  OF  EDUCATION  FOR  LEAVE  TO 

FILE  AN  AMICUS  BRIEF  IN  OPPOSITION  TO 

DEFENDANTS -APPELLANTS '  APPLICATION  FOR  LEAVE  TO  APPEAL 

NOTICE  OF  HEARING 

AMICUS  CURIAE  BRIEF  OF  STATE  BOARD  OF  EDUCATION  IN  OPPOSITION' 
TO  DEFENDANTS-APPELLANT ' S  APPLICATION  FOR  LEAVE  TO  APPEAL 

PROOF  OF  SERVICE 

FRANK  J.  KELLEY 
Attorney  General 

Louis  J.  Caruso 
Solicitor  General 

Gerald  F.  Young 
Paul  7.  Zir.r.er 
~:a.-.ec:        rsr.uarv  29,  1990  Assistant  A.tcrnevs  General 
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THE  TEACHER  CERTIFICAT 
DOES  NOT  VIOLATE  THE  R 
FOURTEENTH  AMENDMENT  O 
DIRECT  THE  EDUCATION  O 
CHILDREN. 


Defendants  assert  a  fundane 
cation  of  their  children  free  of  sta 
there  is  no  authority  for  such  a  swe> 

The  cases  or.  which  defendants  rely  --  Pi  er  ce  v  Society 
of  Sisters,  268  US  510,  45  S  Ct  571,  69  L  Ed  1070  (1925)  and 
Meyer  v  Nebraska,  262  US  390,  43  S  Ct  625,  67  L  Ed  1042  (1923)  — 
deal  not  with  regulation  of  parental  choice  but  rather  elimina- 
tion of  parental  choice.   The  Eighth  Circuit  recently  considered 
this  claim  in  Murphy  v  State  of  Arkansas,  852  F2d  1039  (1988)  and 
squarely  rejected  it.   Defendants  heavily  rely  on  Murphy 
regarding  their  Free  Exercise  claim  but  fail  to  even  mention 
Murphy  on  this  claim. 

The  Court  in  Murphy,  at  852  F2d  1043-1044  found  that 
there  is  no  fundamental  right  of  parents  to  supervise  their 
children's  education  to  the  extent  contended  for  and  that  the 
recognition  of  such  a  right  "would  fly  directly  in  the  face  of 
those  cases  in  which  the  Supreme  Court  has  recognized  the  broad 
power  of  the  state  to  compel  school  attendance  and  regulate 
curriculum  and  teacher  certification."   The  Court  quoted  the 
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Supreme  Court's  statement  in  Runyon  v  McCrary,  427  US  160,  17? 
96  S  Ct  2586,  49  L  Ed  2d  415  (1976),  that: 


"The  Court  has  repeatedly  stressed  that  while 
parents  have  a  constitutional  right  to  send 
their  children  to  private  schools  and  a 
constitutional  right  to  select  private  schools 
that  offer  specialized  instruction,  they  have 
no  constitutional  right  to  provide  their 
children  with  private  school  education  unfet- 
tered by  reasonable  government  regulation. 
*  *  *  Indeed,  the  Court  in  Pi erce  expressly 
acknowledged  'the  power  of  the  State  reason- 
ably to  regulate  all  schools,  to  inspect, 
supervise  and  examine  them,  their  teachers  and 
dudi Is.'" 


Present  defendants  Bennett  were  named  plaintiffs  in 
Clonlara,  Inc  v  Runkel,  722  F  Supp  1442  (ED  Mich,  1989).   The 
federal  district  court  carefully  discussed  the  sane  claim  and  the 
same  arguments  at  722  F  Supp  1435-1458  and  flatly  rejected  them, 
holding: 

"No  case  has  yet  found  a  generalized  right  of 
privacy  under  the  Constitution  which  would 
allow  parents  the  right  to  home  school  free 
from  reasonable  government  regulations  .  .  . 
Plaintiffs  here  have  no  fundamental  right  to 
educate  their  children  at  home  free  from 
reasonable  government  regulation." 

See  also,  Hanson  v  Cushman,  490  F  Supp  109  (WD  Mich,  1980). 

The  Court  of  Appeals  clearly  applied  the  correct  test  in 
deciding  this  claim.   Defendants ' argument  is  without  merit  and 
does  not  warrant  consideration  by  this  Court. 
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EXHIBIT  6 


THE  STATE  OF  SOUTH  CAROLINA 
IN  THE  SUPREME  COURT 


APPEAL  FROM  RICHLAND  COUNTY 
COURT  OF  COMMON  PLEAS 

HONORABLE  ELLIS  B.  DREW,  JR. 
ACTING  CIRCUIT  COURT  JUDGE 


DOCKET  NO.  89-CP-40-4040 

TIMOTHY  LAWRENCE,  RICHARD  KAISER,  DEBORAH  KAISER, 
and  MAUREEN  DEATON  as  representatives  of  the  class 
of  persons  who  are  members  of  the  HOME  SCHOOL 
LEGAL  DEFENSE  ASSOCIATION, 

Appellants, 

vs. 

SOUTH  CAROLINA  STATE  BOARD  OF  EDUCATION, 

Respondent. 

BRIEF  OF  RESPONDENT 


JOSEPH  D.  SHINE 

Chief  Deputy  Attorney  General 

J.  EMORY  SMITH,  JR. 
Assistant  Attorney  General 

S.C.  Attorney  General's  Office 
Post  Office  Box  11549 
Columbia,  SC   29211 

Attorneys  for  Respondent 
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■7  ~.  at:  493.  Kizer  st .  Dorchester 
County  Vocational  Education  Board  of 
Trustees,  287  S.C.  545,  340  S.E.2d 
144,  iS.C.  1986). 


Although  this  quote  from  the  U.S.  Supreme  Court  in  Kizer 
was  included  in  the  context  of  public  education,  it  empha- 
sizes the  importance  of  education  and  the  State's  interest 
in  it.  The  United  States  Supreme  Court  has  also  recognized 
this  interest  as  follows:  "[t]here  is  no  doubt  as  to  the 
power  of  the  state  having  a  high  responsibility  for  educa- 
tion of  its  citizens,  to  impose  reasonable  regulations  for 
the  control  and  duration  of  basic  education."  Wisconsin 
v.  Yoder,  406  U.S.  205,213,  32  L.Ed. 2d  15.  92  S . Ct . 
1526,1532  (1972). 

Not  only  is  section  59-65-40  purported  by  the  legisla- 
ture's interest  in  education,  and  its  authority  to  provide 
for  education  under  S.C.  Const.,  art.  XI  §  3.  It  is  also 
protected  by  the  "cardinal  principle  that  courts  will  pre- 
sume the  legislative  Act  to  be  constitutionally  valid,  and 
every  intendment  will  be  indulged  in  favor  of  the  Act's 
validity  by  the  courts."  Richland  County  v.  Campbell, 
294  S.C.  346,  364  S.E.2d  470  (1988).  Here,  section  59-65- 
40  is  clearly  constitutional. 

Appellants  contend  in  their  brief  that  they  have  a 
fundamental  constitutional  right  to  direct  the  education  of 
their  children,  but  such  a  right  is  not  clearly  established 
by  the  courts  and  it  nas  been  specifically  rejected  in  the 
heme  schooling  context.   In  Clonlara,  Inc.   v.   Runkel,   722 
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F.Supp.   1442  (Ed.  Mich.  1989),  the  court  concluded  that  the 
Plaintiffs  had  no  fundamental  right  to  educate   their   chil- 
dren  at   home   free   from  reasonable  government  regulation. 
The  court  analyzed  a  number   of   U.S.   Supreme   Court   cases 
relating   to  interest  of  parents  in  directing  the  upbringing 
and  education  of  their  children  and  concluded  that  none  of 
them  clearly  indicated   that   the  parental  right  to  direct 
the  education   of   their   children   was   fundamental.     722 
F.Supp.   at   1456.     These   U.S.   Supreme   Court  cases  that 
Clonlara  found  did  not  fully  indicate   a   fundamental   right 
to   direct   the   education   of   children   included  Pierce  v. 
Society  of  Sisters,  268  U.S.  510   (1925)   and  Wisconsin   v. 
y_ode_r,   supra.  ,   which   were   cited   by   the   Appellants  for 
such  a  requirement.     Clonlara   also   quoted   from  a   case 
challenging   Arkansas'   home   instruction   law,   Murphy  v . 
Arkansas,  352  F . 2d  1039,1044  (8th  Cir .  1988)   in  which   the 
court   held   that  parents  had  no  fundamental  right  to  super- 
vise their  childrens'  education  to  the  extent  argued  by   the 
Plaintiffs   in   that   case.     Therefore,   the   Murphy  court 
analyzed  the  parents'  complaints  about  the  home   school   act 
under  a  rational  basis  analysis. 

Because  no  fundamental  right  is  involved  here,  the 
requirement  for  the  test  need  only  be  reasonable  or  ration- 
al and  dees  not  need  to  be  supported  by  a  compelling  state 
interest  or  a  showing  that  it  is  the  "least  restrictive 
means  possible."  See  Murphy  and  People  v.  De  Jonae, 
4A9   N.W.2d   399,905   (Mich.   App .    1989);    remanded    for 
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EXHIBIT  7 


IN  THE  UNITED  STATES  DISTRICT  COURT 


FOR  THE  EASTERN  D 
NORTHERN  DIVIS 

THOMAS  FLOYD  and  RITA  FLOYD, 
NORMAN  GOGGANS  and  TAMARAH 
GOGGANS,  PAUL  WILLIAMS  and 
CLAUDIA  WILLIAMS,  and  ROBBY 
SNYDER  and  LINDA  SNYDER, 

Plaintiffs , 


CHARLES  E.  SMITH,  et  al., 
Defendants . 


STRICT  OF  TENNESSEE 
ON  AT  KNOXVILLE 


Civil  Action  No.  3-92-601 


MEMORANDUM  OF  LAW  IN  SUPPORT  OF  MOTION  TO  DISMISS 

The  defendant,  Charles  E.  Smith,  in  his  capacity  as 
Commissioner  of  Education  for  the  State  of  Tennessee  (the 
"Commissioner"),  submits  the  following  in  support  of  his  Motion 
to  Dismiss  the  complaint  in  this  action: 

I.   INTRODUCTION 

A.    The  Present  Federal  Court  Action 


In  this  action,  the  plaintiffs  challenge  the 
constitutionality  of  T.C.A.  §  49-6-3050 (b) ( 7) ,  which  generally 
requires  that  a  parent-teacher  conducting  a  home  school  must 
have  a  baccalaureate  degree  in  order  to  teach  high  school  age 
children.   This  statute  provides  in  full,  as  follows: 


143 


3.    The  Substantive  Due  Process  Claim.   The 

plaintiffs  also  claim  that  the  baccalaureate  degree  requirement 
set  forth  in  T.C.A.  §  49-6-3050 ( b) ( 7)  is  unconstitutional  on 
its  face  or  as  applied  because  it  violates  their  "fundamental" 
substantive  due  process  right  to  direct  the  education  of  their 
children.   Complaint,  Klf  5.1(b)  and  5.2.   They  claim  that 
imposing  such  a  degree  requirement  without  considering  their 
record  of  academic  success  in  teaching  their  children  fails 
because  it  is  not  the  least  restrictive  means  of  achieving  the 
State's  legitimate  interest  in  the  education  of  their 
children.   See  id . 

The  plaintiffs  have  failed  to  state  a  claim  because 
they  have  relied  upon  the  incorrect  standard  of  review  for 
their  substantive  due  process  claim.   They  appear  to  believe 
that  the  Commissioner  must  meet  a  "compelling  interest" 
standard  in  order  to  uphold  the  baccalaureate  degree 
requirement  at  issue  in  this  case.   If  so,  there  is  no  reason 
why  such  a  standard  would  not  also  apply  to  all  the  other 
requirements  for  home  schooling  set  forth  in  T.C.A. 
§  49-6-3050,  as,  for  example,  to  the  requirement  that  home 
school  parent-teachers  who  teach  elementary  school  age  children 
must  possess  at  least  a  high  school  diploma  or  GED  equivalent. 
See  T.C.A.  §  49-6-3050 ( b) ( 4 ) .   Indeed,  if  it  can  be  said  that 
parents  have  a  "fundamental  right"  to  direct  the  education  of 
their  children  that  may  not  be  impaired  by  law  unless  the  state 
demonstrates  that  its  regulation  is  narrowly  drawn  to  serve  a 
"compelling  interest,"  it  would  necessarily  follow  that  all 
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compulsory  education  laws  must  fail  unless  each  state  can  meet 
such  a  "compelling  interest"  standard. 

This,  obviously,  is  not  a  correct  statement  of  the 
law.   A  state  law  regulating  the  education  of  children  is 
constitutional  if  it  bears  a  rational  relationship  to  some 
legitimate  state  purpose.   See,  e.g . ,  Wisconsin  v.  Yoder,  406 
U.S.  205,  92  S.Ct.  1525,  1542,  32  L.Ed. 2d  15  (1972)  ("where 
nothing  more  than  the  general  interest  of  the  parent  in  the 
nurture  and  education  of  his  children  is  involved,  it  is  beyond 
dispute  that  the  State  acts  'reasonably'  and  constitutionally 
in  requiring  education  to  age  16  in  some  public  or  private 
school  meeting  the  standards  prescribed  by  the  State");  Prince 
v.  Commonwealth  of  Massachusetts,  321  U.S.  804,  64  S.Ct.  438, 
442,  88  L.Ed.  645  (1944)  (the  state  may  restrict  the  parent's 
control  over  a  child  by  requiring  school  attendance). 

In  this  case,  the  issue  is  whether  a  home  school 
parent-teacher  may  be  required  to  possess  a  baccalaureate 
degree  before  teaching  high  school  age  children.   The  State  has 
simply  required  that  those  who  would  teach  high  school  age 
children  at  home  must  meet  this  minimal  level  of  academic 
achievement.   Obviously,  this  requirement  bears  a  rational 
relationship  to  the  State's  legitimate  interest  in  the 
education  of  children.   Tennessee's  degree  requirement  for  home 
school  parent-teachers  imposes  only  the  most  minimal  burden  on 
parents'  right  to  control  the  education  of  their  children.   At 
least  one  other  state  has  required  that  home  school  children 
may  be  taught  only  by  certified  teachers,  and  this  more***. 
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EXHIBIT  8 


UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


§ 
MAXALA  D.  RACOB,  § 


§ 

Plaintiff,  § 

§ 
-vs-  §     C.A.  No.  95-0210  (SS) 

§ 

WILLIAM  PERRY,  Secretary  § 

of  Defense,  § 


Defendant , 


DEFENDANT'S  LOCAL  RULE  108(h)  STATEMENT  OF  MATERIAL  FACTS 
AS  TO  WHICH  THERE  IS  NO  DISPUTE 

Pursuant  to  Local  Rule  108(h),  defendant  avers  that  there  is 

no  genuine  issue  as  to  the  following  facts: 

1.  The  Department  of  Defense  Directive  (DODDIR)  1304.26  of 
December  21,  1993,  establishing  standards  for  enlistment  into  the 
Armed  Forces,  delegates  to  the  Secretaries  of  the  Military 
Departments  authority  to  specify  the  qualification  standards  for 
"alternative  credential  holders"  and  non-high  school  graduates, 
and  other  standards  necessary  to  implement  the  directive.  [ See 
Exhibit  A,  Monahan  Peel . ,  attachment  tab  1  at  pp.  1  through  10,  5 
B.3.a  &  5  E.4.e,  respectively] 

2.  The  purpose  of  DODDIR  1304.26  is,  inter  alia .  to 
establish  disqualifying  conditions,  including  educational 
conditions,  that  are  causes  for  rejection  for  military  service, 
and  to  identify  policies  and  standards  for  selecting  those 
individuals  who  would  train  and  adapt  well  to  service  life  and 
thus  maximize  the  possibility  that  the  chosen  individuals  would 
successfully  perform  military  duties.   [See  Exhibit  A,  Monahan 
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C.  Because  Plaintiff  Is  Without  Standing  To  Assert 
Constitutional  Claims  On  Behalf  Of  Her  Parents, 
The  Amended  Complaint  Should  Be  Dismissed 

Fairly  read,  its  appears  plaintiffs'  Amended  Complaint  seeks 
to  raise  in  this  action  the  purported  constitutional  rights  of 
plaintiff ' s  parents .   Plainly,  plaintiff  cannot  (under  the  facts 
alleged  in  her  Amended  Complaint)  assert  in  this  action  her 
parents '  first  amendment  right  to  their  free  exercise  of  religion 
or  their  fourteenth  amendment  rights  to  exercise  parental 
liberty.   Because  plaintiff  is  without  standing  to  raise 
constitutional  issues  on  behalf  of  her  parents,  her  Amended 
Complaint  should  be  dismissed  pursuant  to  Fed.  R.  Civ.  Pro. 
12(b) (1) .w 

In  this  regard,  in  paragraph  11  of  her  Amended  Complaint, 
plaintiff  alleges  that  her  parents  (who  are  presumably  competent 
adults)  made  their  decision  to  home  school  plaintiff  (while  she 
was  a  minor)  as  an  exercise  of  their  parental  rights  to  religious 
liberty  and  parental  liberty.   As  a  result,  plaintiff  must  be 
alleging  that  because  her  parents '  chose  lawfully  to  home  school 
her  and  this  choice  by  her  parents  resulted  in  her  classification 
as  a  Tier  II  candidate  for  enlistment,  the  government's  actions 
should  be  subject  to  strict  scrutiny  (and  the  government  must 
therefore  demonstrate  a  compelling  state  interest  to  justify  its 


'*   Because  plaintiff  is  without  standing  to  raise  her 
parent's  putative  claims,  there  is  no  case  in  controversy. 
Because  there  is  no  case  in  controversy,  this  Court  is  without 
subject  matter  jurisdiction. 
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insinuate  itself  into  matters  historically  left  to  the  peculiar 

competence  of  military  officials  responsible  for  the  maintenance 

of  the  armed  services.   However,  as  previously  established,  the 

determination  of  the  significance  of  educational  qualifications 

of  potential  recruits  en  their  successful  performance  is  clearly 

the  type  of  "executive  determination  particularly  unsuited  to 

judicial  assessment,"  and  one  on  which  this  Court  should  defer  to 

the  judgment  of  the  responsible  military  professionals  and  the 

legislature.   See .  e.g.,  Kreis  v.  Secretary  of  the  Air  Force.  866 

F. 2d  at  1514 . 

Because  the  facts  alleged  in  the  Amended  Complaint  fail  not 

only  to  demonstrate  that  plaintiff  is  similarly  circumstanced  to 

traditional  high  school  graduates,  and  fail  as  well  to  provide 

the  Court  with  a  reasonable  basis  upon  which  to  interfere  with 

the  military's  judgment  on  hov  best  to  determine  the  composition 

of  the  Armed  Fcrcsi   the  Court  should  dismiss  the  Amended 

Complaint  for  failure  tc  state  a  claim  on  which  relief  can  be 

granted . 

E.    The  Uniisputs-hle  Facts  Establish  That  The  Navy's 
Enlistment  Policies  Do  Not  Violate  The  Equal 
Protection  Co:_conent  Of  The  Due  Process  Clause  Of 
The  Fifth  Aner.i;aent 

Even  if  the  Court  were  to  decide  that  the  Amended  Complaint 

states  a  claim  upon  which  it  may  grant  relief,  which  it  should 

not,  the  undisputable  facts  established  by  the  Monahan 

Declaration  (Exhibit  A)  and  its  attachments  demonstrate  that 

defendant  is  entitled  to  judgment  as  a  matter  of  law. 
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Because,  as  previously  established,  plaintiff's  Amended 

Compliant  fails  to  rr.aKe  out  a  legitimate  cause  of  action  under 

the  first  amendment,  nor  that  the  Government  applied  a 

classification  based  on  the  exercise  of  religious  freedoms,  the 

proper  test  for  this  7curt  tc  apply  in  review  of  the  military's 

classifications  is  the  "rational  basis  test."   Under  the  rational 

basis  test: 

[A]  regulation  need  cnly  bear  some  rational 
relationship  to  legitimate  governmental  purposes. 
[Citation  omitted.]   The  deference  afforded  to  the 
government  under  the  rational  basis  test  is  so 
deferenti?.  1  that  even  if  the  government's  actual 
purpose  in  creating  classifications  is  not  rational, 
a  court  can  upheld  t'r.e    regulation  if  the  court  can 
envis ion  sore  rational  basis  for  the  classification. 
In  McGO'..?.n  v.  Maryland,  36c  U.S.  420,  81  S.Ct.  1101, 
6  L.Ed. 2d  392  (1961),  the  Supreme  Court  stated  that 
"[a]  statutory  discrimination  will  not  be  set  aside 
if  any  state  of  facts  reasonably  can  be  conceived  to 
justify  it. 

Guerra  v.  Scrucos   9-12  F.2d  27  0,  279  (4th  Cir.  1991). 

Thus,  this  Court's  inquiry  does  not  reguire  a  "balancing"  of 

the  individual's  interest  on  one  side  and  the  military  interests 

on  the  other,  but  only  a  determination  as  to  whether  legitimate 

military  ends  -..ere  sought  to  :.e    achieved  by  the  distinction. 

Cf .".  Goldman  v.  Secretary  of  Defense,  734  F.2d  1531,  1536  (D.C. 

Cir.  1984),  affirmed,  475  U.S.  503  (1986)  (where  the  court  was 

required  to  determine  whether  the  ir.eans  designed  accommodated  the 

individual's  right  tc  an  appropriate  degree  and  yet  ultimately 

holding  that  the  reasons  for  Air  Force  rules  prohibiting 

deviation  from  consistently  applied  uniform  requirements  were 

sufficient  to  prevent  Jewish  captain  from  wearing  yarmulke  while 
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EXHIBIT   9 


Home  School  Attrition  Rates 
Twelve  Month  Attrition  (FY  1988-1993) 


Educational  sub-group 

Tier  Assignment 

Attrition  Rate 

1. 

College— 2  or  more  years 

Tier  I 

12.7% 

2. 

Home  School  Diploma 

Tier  II 

14.8% 

3. 

High  School  Graduate 

Tier  I 

15.3% 

4. 

Occupational  Program  Cert. 

Tier  II 

19.9% 

5. 

College— One  semester 

Tier  I 

25.0% 

6. 

Adult  Education 

Tier  I 

25.3% 

7. 

H.S.  Cert,  of  Attend. 

Tier  II 

25.6% 

8. 

Correspondence  School  Dip. 

Tier  II 

27.0% 

9. 

H.S.  Equiv.  (GED) 

Tier  II 

27.3% 

10. 

Less  than  H.S.  Dip. 

Tier  III 

28.6% 

Twenty-four  Month  Attrition  (FY  1988-1992) 


Educational  sub-group 

Tier  Assignment 

Attrition  Rate 

1. 

College— 2  or  more  years 

Tier  I 

18.1% 

2. 

Home  School  Diploma 

Tier  II 

20.6% 

3. 

High  School  Graduate 

Tier  I 

22.0% 

4. 

Occupational  Program  Cert. 

Tier  II 

26.3% 

5. 

H.S.  Cert,  of  Attend. 

Tier  II 

33.2% 

6. 

College— One  semester 

Tier  I 

35.3% 

7. 

Adult  Education 

Tier  I 

36.4% 

8. 

Correspondence  School  Dip. 

Tier  II 

39.5% 

9. 

H.S.  Equiv.  (GED) 

Tier  II 

40.3% 

10. 

Less  than  H.S.  Dip. 

Tier  III 

42.6% 

Thirty-six  Month  Attrition  (FY  1988-1991) 


Educational  sub-group 

Tier  Assignment 

Attrition  Rate 

1. 

College— 2  or  more  years 

Tier  I 

22.9% 

2. 

High  School  Graduate 

Tier  I 

28.0% 

3. 

Home  School  Diploma 

Tier  II 

28.5% 

4. 

Occupational  Program  Cert. 

Tier  II 

28.7% 

5. 

H.S.  Cert,  of  Attend. 

Tier  II 

41.3% 

6. 

College— One  semester 

Tier  I 

42.6% 

7. 

Adult  Education 

Tier  I 

45.0% 

8. 

H.S.  Equiv.  (GED) 

Tier  II 

49.1% 

9. 

Correspondence  School  Dip. 

Tier  II 

49.3% 

10. 

Less  than  H.S.  Dip. 

Tier  III 

52.9% 
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Mr.  Canady.  Thank  you,  Mr.  Farris,  and  I  want  to  thank  all  of 
the  witnesses  on  this  panel  for  their  testimony. 

Professor  Guggenheim,  let  me  ask  you  to  respond  to  the  point 
that  Mr.  Farris  just  made  about  the  similarity  between  this  bill 
and  the  Religious  Freedom  Restoration  Act.  Do  you  see  any  parallel 
there?  Let  me  ask  you,  do  you  believe  that  Congress  was  acting 
within  its  power  when  it  passed  the  Religious  Freedom  Restoration 
Act? 

Mr.  Guggenheim.  I'm  not  sufficiently  familiar  with  it  to  answer 
that.  I  disagree  with  much  of  the  testimony  just  given  about  how 
this  would  intrude  on  State  affairs. 

Mr.  Canady.  Let  me  ask  you  this:  Are  you  familiar  with  the 
Smith  case  which  precipitated  the  movement  for  the  Religious 
Freedom  Restoration  Act? 

Mr.  Guggenheim.  Probably,  but  not  by  that  name. 

Mr.  Canady.  Employment  Division  v.  Smith,  that's  the  case  in 
which  the  Supreme  Court  abandoned  the  strict  scrutiny  compelling 
interest  standard  that  had  been  applied  in  free  exercises  cases. 
You're  familiar  with  that  case? 

Mr.  Guggenheim.  Yes. 

Mr.  Canady.  OK.  Let  me  ask  you  this:  Do  you  believe  that  that 
case  has  any  implications  for  parental  rights? 

Mr.  Guggenheim.  Yes. 

Mr.  Canady.  OK.  What  would  those  implications  be? 

Mr.  Guggenheim.  The  question  of  how  much  authority  parents 
have  to  control  the  details  of  educating  and  inculcating  values  with 
children  is  an  essential  question  in  our  system. 

Mr.  Canady.  Let  me  back  up  a  step  here.  Do  you  think  that  the 
Constitution  protects  parental  rights  in  any  sense? 

Mr.  Guggenheim.  Yes,  in  the  same  sense 

Mr.  Canady.  And  would  you  describe  to  me  what  you  believe  the 
Constitution  does  to  protect  parental  rights?  What  are — what  pa- 
rental rights  are  protected  under  the  Constitution? 

Mr.  Guggenheim.  What  parental  rights?  The  right  to  raise  chil- 
dren, the  right  to  inculcate  them  with  the  values  of  their  parents 
in  broad-brush  terms.  That  includes  to  train  children  to  believe  in 
a  certain  god  or  not  to,  to  train  children  to  have  particular  values 
or  other  values. 

Mr.  Canady.  Let  me  ask  you  this:  does  it  trouble  you  that,  in 
Michigan,  as  Mr.  Farris — it  was  Michigan  you  were  describing, 
we've  seen  the  courts  treat  home  schoolers  that  home  school  their 
religious  beliefs  in  one  way,  and  home  schoolers  that  home  school 
because  of  just  because  they  choose  to  do  so  and  do  not  have  reli- 
gious motivation  in  another  way.  Does  this  treatment  concern  you 
in  any  way? 

Mr.  Guggenheim.  It  does  not  concern  me;  it  might  well  concern 
reasonable  people  who  interpret  the  Constitution.  But,  the  Su- 
preme Court  has  often  recognized  religious-based  exceptions  when 
it  has  refused  to  recognize  nonreligious-based  exceptions  through 
State  law. 

Mr.  Canady.  OK.  Let  me  go  to  Ms.  Rafel.  I  appreciate  your  testi- 
mony but  I'm,  quite  frankly,  puzzled  by  some  of  your  statements. 
Let  me  ask  you,  do  you  believe  that  any  sort  of  corporal  punish- 
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ment  should  be  prohibited,  including  corporal  punishment  in  the 
home? 

Ms.  Rafel.  We  have  no  position  suggesting  that  there  should  be 
a  ban  on  corporal  punishment  in  the  home.  We  do  believe,  and 
we've  worked  in  many  States  for  many  years  to  be  sure  that  cor- 
poral punishment  does  not  have  a  place  in  the  public  schools. 

Mr.  Canady.  So  you  believe  that  it  should  be  prohibited  in  the 
public  schools.  Again,  I  think — excuse  me,  in  response  to  the  point 
that  Mr.  Farris  made,  what  is  it  in  this  bill  that  would  require  the 
public  schools  to  use  corporal  punishment?  I  just  don't  see  it  as 

Ms.  Rafel.  Well,  the  question  that  we  see  is  that,  will  people  say 
in  the  States  where  corporal  punishment  bans  have  already  been 
adopted,  will  they  say  that  because  there  is  now  a  Federal  Parents 
Rights  and  Responsibilities  Act,  that  there  should  be  the  same  op- 
tion in  the  schools  that  parents  have  in  the  homes  to  use  corporal 
punishment,  and,  therefore,  attack  those  bans  on  corporal  punish- 
ment? There  are  some  people  who  have  the  view  that  corporal  pun- 
ishment in  the  schools  should  be  restored. 

Mr.  Canady.  If  I  understand  the  point  you're  making,  it  isn't 
that  this  bill  would  have  that  impact  directly;  it's  just  that  it  would 
create  an  argument  that  people  could  use? 

Ms.  Rafel.  It  may  create  an  argument.  It  also  raised  an  issue 
that  we  are  concerned  about  because  so  much  of  the  research  on 
corporal  punishment  has  shown  that  it  is  detrimental  to  children 
and  that  it  does  not  achieve  the  purpose  that  parents  think  it  does. 

Mr.  Canady.  My  time  has  expired.  Mr.  Frank. 

Mr.  Frank.  Such  as  Mrs.  Pinyan  expressed,  it  was  suggested 
earlier  that  some  of  the  abuses  of  parents'  rights  that  have,  in  fact, 
been  perpetuated  by  States  or  local  governments,  the  agents  of  the 
States,  that  most  of  them  resulted  from  Federal  coercion.  I'm  won- 
dering— both  of  you  gave  examples.  In  the  examples  you  gave  us, 
were  these  abuses  that  the  Federal  Government,  in  fact,  coerced  or 
were  directed  or  lead  these  States  to  make,  or  were  they  basically 
the  decisions  on  their  own  of  the  State  and  local  officials?  Mrs. 
Pinyan? 

Mrs.  Pinyan.  The  cases  that  are  at  issue  were  purely — it  was 
local  officials  that  made  those  decisions.  In  other  cases  there  has 
been  a  trickle-down  effect,  but  the  cases  that  I've  handled 

Mr.  Frank.  But  these,  the  ones  you  gave,  were  OK?  Mr.  Farris. 

Mr.  Farris.  I  don't  claim  the  ability  to  psychoanalyze  State  offi- 
cials. It's  State  officials  that  we  often  deal  with,  but  we're  dealing 
with  the  same  problem  with  the  Federal  military 

Mr.  Frank.  Well,  I  understand  that,  but  that's  not  what  I  asked 
you.  There  was  a  specific  suggestion  that  some  of  the  problems 

Mr.  Farris.  I  have  no  evidence  to  suggest  the  link. 

Mr.  Frank.  OK.  Well,  so,  then,  what  we  get — and  I  don't  either, 
I  must  say,  as  I've  read  this  material,  and  I  think  that  was — I  ap- 
preciate both  your  answers  because  I  think  there  were  people  try- 
ing to  create  a  justification  for  what  is,  it  seems  to  me,  great  incon- 
sistency on  the  part  of  many  of  my  colleagues.  And,  I  should  say, 
I  have  not  myself  argued  that  the  Federal  Government  should  not 
step  in  because  the  States  are  doing  it,  but  a  lot  of  my  colleagues 
on  the  other  side  use  that  argument.  And,  I  gather,  from  what  both 
of  you  said  in  your  testimony,  what  you're  saying  is  locally-elected 
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officials  in  communities,  at  the  schools,  and  elsewhere,  and  State 
officials  who  were  elected  locally,  will  abuse  the  rights  of  parents 
in  some  cases,  and  the  Federal  Government  must,  therefore,  step 
in  to  protect  the  families.  In  particular,  what  we  need  to  do  is  to 
expand  the  ability  of  the  Federal  courts,  the  appointed  judges  with 
lifetime  tenure,  to  strike  down  actions  of  local  and  State  elected  of- 
ficials to  better  protect  the  rights  of  the  parents.  Is  that  an  accu- 
rate description? 

Mr.  Farris.  Yes,  it  is  accurate,  and  I've  been  an  attorney  litigat- 
ing these  kind  of  cases  for  19  years.  I  have  never,  ever  litigated  a 
case  against  a  local  elected  official.  It's  always  bureaucrats. 

Mr.  Frank.  Well,  except  the  policies.  Aren't  the  policies  promul- 
gated by  the  local  elected  officials? 

Mr.  Farris.  The  policies  are  usually  not  the  problem,  it's  the  im- 
plementation that's  the  problem. 

Mr.  Frank.  Well,  have  you  appealed  to  the  locally  elected  offi- 
cials? The  bureaucrats  work  for  them.  I  mean,  have  you  appealed 
to  the  locally  elected  officials  and  said,  "Direct  these  people  at  the 
schools,  elected  schools?" 

Mr.  FARRIS.  Sometimes  it's  effective;  sometimes  it's  not.  And  I 
don't  think  that  it's  going  to  expand  the  role  of  the  Federal  courts 
any  more  than  it  is  currently.  The  parents  can  already  claim  under 
Pierce  and  Yoder  and  Meyer  and  Smith  and  other  cases  that  they 
have  a  constitutional  basis,  and  under  section  1983,  they  can  bring 
the  case  into  Federal  court  right  now. 

Mr.  Frank.  Well  then,  what  do  you  need  the  law  for? 

Mr.  Farris.  Pardon? 

Mr.  Frank.  Well,  then  it's  an  unnecessary  law? 

Mr.  Farris.  No,  it's  certainly  necessary. 

Mr.  Frank.  You  can't  have  it  both  ways.  Excuse  me,  Mr.  Farris, 
you  can't  have  it  both  ways.  It  cannot  be  that  it's  exactly  the  status 
quo  and  also  that  it  is  extending  a  right  that  they  don't  have.  And 
I  think  the  honest  answer  is  that  it's  not  the  status  quo.  You  be- 
lieve that  the  Federal  courts  today  are  not  sufficiently  activist 
against  State  and  local  officials  on  behalf  of  the  rights  of  parents. 
That's  a  perfectly  reasonable  position.  I  just  don't  think  you  people 
ought  to  be  able  to  turn  it  off  and  on  like  a  tap  and  say,  oh,  on 
the  one  hand  we'll  authorize  State  rights  and  how  dare  these  Fed- 
eral judges  intervene  with  local  officials  and  State  officials  and 
then,  on  the  other  hand  say,  but  where  we  think  the  policy  is  going 
the  wrong  way,  we  do  it. 

Mr.  Farris.  A  charge  of  inconsistency — I  don't  think  that  there's 
anything  inconsistent  about  this  at  all.  Last  year,  in  a  bipartisan 
effort,  this  Congress  passed  a  bill — I  was  a  chairman  of  the  draft- 
ing committee,  excuse  me,  in  1993 — this  Congress  passed  the  Reli- 
gious Freedom  Restoration  Act.  That  was  a  principle  about  federal- 
ism. It  was  saying  that  State  and  local  officials  often  go  overboard, 
and  Republicans  and  Democrats  alike  stood  together,  and  we  did 
the  right  thing  there. 

This  is  the  same  thing.  You've  said  today  that  you  support  paren- 
tal rights  and  you  support  Federal  action.  I  hope  you're  going  to 
vote  for  the  bill  and  be  a  cosponsor. 

Mr.  Frank.  No,  I'm  not  because  I  think  its  wrong  and  unneces- 
sarily substantive.  Just  because  I  think  that  we  can  do  something 
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doesn't  mean  that  we  should  do  it.  I  differ  with  you.  I  do  not  think 
that  a  vastly  expanded  role  for  the  Federal  courts  in  reviewing  the 
specific  actions  of  State  and  local  elected  officials  and  their  des- 
ignees is  a  good  idea.  I  think  that  would  be  excessive  interference. 
I  think  that  there  are  limits,  and  in  this  case  I  do  not  think  that 
saying  to  people,  "Yes,  there  is  a  dispute  in  your  community.  Don't 
resolve  it  with  you  and  your  community;  don't  resolve  it  with  the 
school  election  or  by  going  to  the  local  elected  officials,  your  State 
legislators,  your  mayor.  Go  to  Federal  court  and  let's  federalize  all 
these  and  judicialize  them" — I  think  that's  a  mistake.  I  also  do 
think  that  this  notion  that  that's  the  answer — I'd  ask  for  30  sec- 
onds, Mr.  Chairman. 

Mr.  Canady.  The  gentleman  will  have  an  additional  30  seconds. 

Mr.  Frank.  I  think  the  notion  that  when  there  is  this  sort  of  dis- 
pute and  people  are  unhappy  with  what  their  local  and  State  ap- 
pointed elected  officials  have  done  and  the  people  who  work  for 
them,  that  the  Federal  courts  should  resolve  it,  I  think  that  is  a 
mistake  in  these  senses,  and  it's  thoroughly  inconsistent  with  the 
arguments  of  the  new  majority  that  they  are  trying  to  cut  back  on 
the  role  of  the  Federal  Government.  I've  never  seen  a  bigger  expan- 
sion in  one  bill  of  a  Federal  role. 

Mr.  Canady.  Mr.  Goodlatte. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman. 

I'd  like  to  thank  and  welcome  all  of  these  panel  members  for 
their  contribution,  and  especially  my  friend  and  fellow  Virginian, 
Mike  Farris,  who  I  know  has  spent  a  career  in  protecting  the  rights 
of  families  to  make  decisions  regarding  their  family's  future. 

And,  I'd  like  to  ask  you,  in  following  up  on  that,  are  we  in  any 
way  expanding  on  the  role  of  the  Federal  Government  other  than 
creating  a  right  for  parents  in  Federal  court? 

Mr.  FARRIS.  Congressman  Goodlatte,  we  are  simply  clarifying  a 
right  that  exists — a  right  which  comes  from  God.  God  gives  us  a 
right — in  my  theory — and,  of  course,  that  is  theory  of  the  Declara- 
tion of  Independence.  Those  rights  are  protected  by  the  Constitu- 
tion and  the  role  of  legislation  is  to  clarify,  bring  implementing  pro- 
visions to  those  rights. 

The  Federal  courts  would  not  be  expanded.  In  the  vast  majority 
of  cases,  you'd  be  the  PRRA  raising  as  a  defense.  This  would  have 
been  the  way  the  PRRA  would  have  been  used  in  the  DeJonge  case, 
the  Bennett  case,  those  two  Michigan  cases.  Those  were  criminal 
truancy  actions  brought  against  parents.  They  could  raise  this  act 
in  the  State  court  as  a  defense.  The  Sumey  case,  that  was  a  pros- 
ecution of  parents  under  a  State  law.  They  could  have  raised  this 
statute  as  a  defense  there.  The  case  I  handled  in  Washington  State 
after  Sumey,  where  they  wouldn't  let — the  social  workers  thought 
a  child  going  to  church  three  times  a  week  was  too  much  and  they 
took  the  child  from  the  parents'  custody  because  the  child  only 
wanted  to  go  to  church  Sunday  morning,  not  Sunday  night  and 
Wednesday  as  well.  This  law  would  have  provided  a  defense  for 
that  family  in  that  State  court  action. 

And  so  it's  just  a  legal  standard,  whether  you  go  to  State  court 
or  Federal  court,  which  you  can  currently  do  under  42  U.S.C. 
§  1983,  and  so  you  have  a  choice  of  courts. 
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One  of  the  witnesses  suggested  in  written  testimony  that  you  can 
hide  your  Federal  argument  for  a  later  case.  That's  baloney.  Res 
judicata  would  be  invoked;  once  you've  litigated  the  case,  if  you  had 
the  chance  to  raise  it,  you  didn't  raise  it;  you're  out  of  luck.  And 
this  would  be  litigated,  9  times  out  of  10  would  be  my  estimation, 
in  State  court.  A  Federal  action  would  be  the  rare  case,  just  as  it 
is  now. 

Mr.  GOODLATTE.  The  Religious  Freedom  Restoration  Act  has 
been  discussed  here  earlier.  I  view  this  as  having  some  similarities 
to  that  and  clarifying  what  I  think  are  constitutional  rights  that 
have  been  blurred  by  the  Supreme  Court,  but  in  other  instances 
the  lower  courts.  Would  you  comment  on  that?  Do  you  draw  any 
parallels? 

The  gentleman  from  Massachusetts  thanked  you  for  vastly  ex- 
panding Federal  rights  here.  Do  you  think  that  was  a  comparable 
instance  of  doing  that  or  do  you  think 

Mr.  FARRIS.  I  think  it's  virtually  identical.  The  only  issue  is,  do 
religious  freedom  and  parents'  right  stand  at  the  same  level  of 
legal  treatment?  The  language  is  very  closely  copied.  I  mean,  we 
plagiarized  the  Religious  Freedom  Restoration  Act  as  much  as  we 
could  in  drafting  this  legislation.  It  is  identical  in  the  sense  of  fed- 
eralism; it's  identical  in  the  sense  of  the  constitutional  role  of  Con- 
gress and  the  apportionment  of  power  between  governments,  and 
it's  identical  in  saying  it's  a  four-step  process.  Parents  have  two 
steps  and  the  Government's  got  the  step  of  showing  a  compelling 
State  interest  in  the  least  restrictive  means.  It's  identical  in  that 
regard.  There's  only  a  difference  of  philosophy. 

Do  you  believe  that  religious  freedom  is  a  fundamental  right? 
This  Congress  said  so  unanimously.  Do  you  think  the  parents'  right 
to  direct  the  upbringing  of  their  children  is  a  fundamental  right? 
Apparently,  it's  not  unanimous,  but  that's  the  only  issue  and  that's 
the  only  difference  in  the  two  bills. 

Mr.  GOODLATTE.  Thank  you. 

Ms.  Rafel,  I  was  struck  by  one  of  your  comments  in  your  written 
testimony.  You  said  that  decisions  affecting  children  should  be 
made  in  a  collaborative  effort  involving  all  the  stakeholders,  includ- 
ing parents,  educators,  health  care  givers,  and  governing  bodies. 
And,  my  first  question  is,  what  do  you  mean  by  stakeholders? 

Ms.  Rafel.  OK.  It's  a  piece  of  current  jargon.  There  is  no  ques- 
tion about  that.  The  people  who  are  closest  to  the  child  who  is  in- 
volved or  to  the  groups  of  children  in  the  communities.  It  takes  a 
whole  village  to  raise  a  child. 

Mr.  GOODLATTE.  Now  do  you  think  that  these  collective  decisions 
that  you're  currently  referring  to  should  be  imposed  on  individual 
children  over  the  express  wishes  of  their  parents?  Are  they  the 
stakeholders  along  with  educators. 

Ms.  Rafel.  No,  no.  I  am  we're  not  talking  about  collective  deci- 
sionmaking. We're  talking  about  collaborative  evidence  efforts 

Mr.  Goodlatte.  Who  collects  the  decision  in  a  collaborative  ef- 
fort? 

Ms.  Rafel  [continuing].  And  the  collaborative  efforts  are  the  de- 
velopment of  a  public  policy  situation  that  gives  access  to  health 
care,  information  about  health  decision,  so  that  parents  can  make 
the  informed  decisions  they  need  for  their  children. 
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Mr.  GOODLATTE.  So  would  you  say  that  your  statement  is  not  an 
accurate  reflection  of  your — what's  based  on  your  statement  here? 

Ms.  Rafel.  No,  no.  I  am  amplifying  on  that  statement.  We  do  be- 
lieve that  public  policy  should  be  made  involving 

Mr.  Canady.  The  gentleman  will  have  one  additional  minute, 
without  objection. 

Mr.  GOODLATTE.  So  you  draw  a  distinction  between  a  collective 
decision  and  a  collaborative  effort?  You  think  the  parents  do  have 
the  right  to  make  that  decision? 

Ms.  Rafel.  I'm  not  sure  I  understand  that  question.  Are  you  say- 
ing that  there  would  be  a  collective  decision  about  a  child's — a  par- 
ticular specific  child's  health? 

Mr.  GOODLATTE.  What  I  am  saying  is  that  we  certainly  want  to 
have  educators,  health  providers,  and  others  have  input  and  give 
good  sound  advice,  but  that  I  want  parents,  except  in  cases  where 
they  abuse  their  right,  I  want  parents  to  have  the  final  decision  in 
the  process. 

Ms.  Rafel.  Parents  are  the  ultimate  decisionmakers,  absolutely. 
There's  no  question  about  the  decisionmaking  process  belonging  ul- 
timately to  parents,  but  they  need  the  best  information  that  they 
can  get  to  make  an  informed  decision. 

Mr.  GOODLATTE.  Well,  I  don't  object  to  that  in  any  way,  shape, 
or  form.  I  think  this  bill,  however,  promotes  that  point  that  you 
and  I  agree  upon,  which  is  that  parents  should  make  that  final  de- 
cision. 

Ms.  Rafel.  OK. 

Mr.  GOODLATTE.  I  yield  back.  Thank  you,  Mr.  Chairman,  for  your 
indulgence. 

Mr.  Canady.  Mr.  Conyers. 

Mr.  Conyers.  Thank  you,  Mr.  Chairman. 

Ms.  Van  Derbur,  what  do  you  have  against  this  bill?  How  do  you 
see  it  being  negative  in  terms  of  its  impact  on  families  and  chil- 
dren? 

Ms.  Van  Derbur.  I  see  parents  having  rights.  I  don't  see  chil- 
dren having  rights  and  the  numbers  of  children  who  are  being  vio- 
lated in  homes  is — it's  just  overwhelming.  I  was  asked  to  speak 

Mr.  Conyers.  It's  going  up. 

Ms.  Van  Derbur.  Pardon. 

Mr.  Conyers.  It's  going  up. 

Ms.  Van  Derbur.  Well,  I  was  asked  to  speak  at  a  high  school 
that  my  daughter  graduated  from  6  years  ago.  It  was  a  regular 
normal  class  of  28  accelerated  English  or  English  Lit.,  and  at  the 
end  of  the  class  period  I  asked  these  28  11th  grade  girls  if  they 
would  just  tell  me  what  the  class  had  meant  to  them  and  to  give 
their  papers  to  me  as  I  was  going  out  the  door.  One-half  admit- 
ted— disclosed  in  writing  that  they'd  been  sexually  violated.  That 
doesn't  surprise  me  because  I  am  running  into  this  every  day. 

What  did  stun  me  is  that  most  felt  they  had  no  place  to  talk 
about  it  within  their  families.  So,  we  need  protection  for  children. 
I  had  no  protection  as  a  child.  There  was  no  place  for  me  to  go  and 
my  case  is  not  unique,  unfortunately. 

Mr.  Conyers.  So  you  see  the  bill  going  in  the  wrong  way. 

Ms.  Van  Derbur.  I  am  stunned  that  we  are  having  a  conversa- 
tion in  1995  where  we  will  not  allow  a  man  to  hit  his  wife,  that's 
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domestic  violence,  but  we  will  allow  a  father  to  hit  a  child.  That 
makes  no  sense  to  me  at  all.  It  just  isn't  reasonable  to  me — a  little 
child  who  has  no  power.  That's  how  it  started  in  my  family,  was 
what  my  father  would  call  reasonable  corporal  punishment.  And 
what  happens  is  you  get  so  terrified  of  the  person  who's  in  charge 
that  you  have  no  power,  none,  and  that's  how  it  starts. 

Mr.  CONYERS.  Well,  Mr.  Farris  raised  one  of  the  great  questions 
of  parenting,  whether  corporal  punishment  should  be  allowed  or 
not.  He  has  eight  times  more  experience  than  I  do,  so  all  I  can  say 
is  that  as  a  parent  who  would  love  not  to  ever  have  to  threaten  his 
5-year-old,  I  find  sometimes  it's  the  only  way  I  can  get  any  action. 
I'm  still  totally  opposed  to  corporal  punishment,  but  sometimes 
these  little  guys — you  have  to  raise  that  question.  But  as  a  general 
principle,  I  would  think  that  more  and  more,  we're  moving  away 
from  that.  You  know,  in  the  good  old  days  and  generations  ago,  cor- 
poral punishment  was  a  product  of  upbringing.  I  don't  think  that 
is  the  case  any  longer. 

Ms.  Van  Derbur.  Well,  it  seems  to  me  that  when  the  parent  is 
in  the  situation  where  the  child  is  completely  exasperated,  it's  the 
parent  who  needs  the  time  out  at  that  point.  The  parent  needs  the 
time  out.  There  is  no  justification  for  ever  hitting  a  child.  We  want 
to  teach  nonviolence  in  our  communities,  but  we're  hitting  children. 
I  can't  understand  how  anyone  doesn't  understand.  That  doesn't 
make  any  sense. 

Mr.  CONYERS.  Well,  we 

Ms.  Van  Derbur.  It's  violence.  We're  treating 

Mr.  CONYERS.  We  have  a  lot  of  work  to  do. 

Ms.  Van  Derbur.  We  have  a  lot  of  work  to  do.  And  today  it  just 
tells  me  how  much  work  we  have  to  do. 

Mr.  CONYERS.  Mr.  Guggenheim,  in  the  Woodhouse  paper,  a  wit- 
ness that  is  coming  on  after  us,  we  went  through  several  comments 
about  what  we  thought  was  wrong,  that  the  bill  will  raise  the  cost 
to  local  communities  of  protecting  children  from  abuse  and  physical 
or  medical  neglect.  Do  you  think  that  that  is  a  correct  forecast  for 
this  bill? 

Mr.  Guggenheim.  I  think  it's  a  serious  risk. 

Mr.  CONYERS.  And  what  about  the  high  cost  of  the  litigation  in- 
volved, which  might  deter  government  agencies  from  making  criti- 
cal decisions  regarding  emergency  intervention? 

Mr.  GUGGENHEIM.  I  think  that's  a  theory  that's  risky  as  well. 

Mr.  CONYERS.  And  what  about  the  fact  that,  by  using  terms  such 
as  "physical"  State  and  local  governments  are  prevented  from  re- 
sponding to  the  new  information  and  knowledge  about  child  devel- 
opment and  children  at  risk? 

Mr.  Guggenheim.  I  think  that's  an  understatement.  I  think  that 
this  bill  will  freeze  local  governmental  efforts  to  protect  children 
and  to  improve  the  lives  of  families,  including  parents. 

Mr.  Conyers.  Well,  I  was  pleased 

Mr.  Canady.  The  gentleman  will  have  an  additional  minute. 

Mr.  Conyers.  Thank  you. 

I  was  pleased  to  hear  you  point  out  that  this  is  far  from  a  con- 
servative interpretation  of  the  law.  It's  amazing,  but  these  kind  of 
contradictions  go  on  within  the  legislative  process,  I  can  assure 
you,  quite  frequently.  The  labels  get  tossed  around  quite  easily. 
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But,  I'm  impressed  that  this  would  make  all  agencies — child  agen- 
cies, social  service  agencies — it  would  be  a  nightmare.  Agencies 
would  be  walking  on  a  possible  litigation  from  numerous  sources, 
and  I  don't  see  why'd  we  want  to  increase  the  litigation  as  opposed 
to  making  a  more  conciliatory  process  that  included  more  medi- 
ation and  consultation,  rather  than  making  a  law  that  encourages 
more  lawsuits.  What  do  you  think  about  that? 

Mr.  Guggenheim.  Well,  I'm  not — I  think  there  are  limits  to 
being  able  to  mediate  certain  disputes  and  suits  are  very  important 
to  protect  the  important  liberties  of  fitness. 

Mr.  Canady.  All  right.  The  gentleman's  time  has  expired.  Mrs. 
Schroeder. 

Mrs.  Schroeder.  Thank  you,  Mr.  Chairman.  Mr.  Frank  asked  if 
I  would  yield  him  30  seconds. 

Mr.  Frank.  Thank  you. 

I  just  want  to  comment  on  this  comparison  between  this  bill  and 
the  Religious  Freedom  Restoration  Act.  Constitutionally,  they're 
equivalent,  but  in  terms  of  prudence,  I  think  there's  a  very  real  dif- 
ference. The  amount  of  activity  that  would  be  generated  under  this 
bill  vastly  exceeds  the  Religious  Freedom  Restoration  Act. 

The  Religious  Freedom  Restoration  Act  dealt — and  I  was  in  on 
that  and  we  had  hearings  on  it — the  kinds  of  examples  we  got,  the 
number  of  examples,  were  far  fewer  than  the  examples  here.  States 
have  departments  of  social  services.  There  are  regular  State  poli- 
cies involving  the  regulation  of  rights  of  children,  et  cetera.  There's 
nothing  comparable  with  religion.  So  the  major  difference  in  my 
mind,  one  of  the  major  differences,  is  that  the  Religious  Freedom 
Restoration  Act  will  generate  a  small  percentage  of  the  kind  of  ac- 
tivity that  this  one  would — this  would  be  a  much  more  intrusive  in- 
sertion of  the  Federal  courts  into  the  day-to-day  business  of  State 
governments. 

Mrs.  Schroeder.  Thank  you. 

Mr.  Chairman,  first  of  all,  I  would  like  to  thank  Ms.  Van  Derbur 
for  putting  a  human  face  on  this  because  I  think  this  is  the  haunt- 
ing part  about  what  we're  embarking  on  as  we  look  at  this  bill. 
But,  when  we  look  at  the  bill  and  it  says  reasonable  corporal  pun- 
ishment, however,  no  child  abuse,  Mr.  Guggenheim,  what  kind  of 
standard  is  that?  What  kind  of  test  is  that?  Tell  me  where  we  go. 

Mr.  GUGGENHEIM.  Thank  you  for  asking,  because  that's  really 
where  I  think  you're  being  thrown  a  curve.  Whether  or  not  an  act 
by  a  parent  with  regard  to  raising  a  child  is  or  isn't  abuse  is  an- 
swered after  the  litigation,  not  before.  And  the  defense  that  is  per- 
mitted to  be  raised  here  comes  whenever  the  parent  can  show  that 
the  challenge  to  her  action  interferes  with  upbringing  by  the  Gov- 
ernment. That  shifts  the  burden  to  show  in  every  detail  that  gov- 
ernmental action  is  compelling  and  necessary  by  clear  and  convinc- 
ing evidence.  That  not  only  is  not  the  law  now;  it  is  deliberately 
not  the  law  now. 

When  Santosky  was  decided  by  the  Supreme  Court,  and  I  was 
the  attorney  that  won  that  case  in  the  Supreme  Court,  a  5-to-4  de- 
cision, four  Justices — and  they  are  the  heroes  of  the  majority  of 
this  Congress  by  the  way — thought  that  that  standard  was  too  high 
to  permanently  destroy  parental  rights,  but  a  clear  majority  of  the 
court  and  a  majority  of  every  State  believes  that  clear  and  convinc- 
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ing  evidence  standards  to  intervene  to  protect  children  would  make 
the  balance  horribly  in  the  wrong  direction.  It  would  result  in  the 
States  being  unable  to  protect  children  when  they  can't  prove  by 
clear  and  convincing  evidences  necessary. 

So  the  compelling  State  interest  test  is  the  current  test,  the 
drafters  are  right,  for  the  general  category  of  law  being  discussed: 
education,  health  care,  child  protection.  But  in  the  application,  if 
you  apply  that  standard,  you  will  freeze  and  close  down  govern- 
ment because  a  parent  could  say,  all  right,  you  have  a  compelling 
interest  to  send  my  child  and  make  my  child  get  an  education,  but 
you  can't  prove  by  clear  and  convincing  evidence  that  the  least  re- 
strictive way  to  do  it  is  from  9  to  3;  I  submit  you  could  do  it  from 
9  to  12:30,  and  you'd  win  because  the  State  could  not  prove  its  case 
by  clear  and  convincing  evidence  in  its  application.  This  law  is  a 
gross  distortion  of  current  law  and  would  be  a  disaster. 

Mrs.  SCHROEDER.  Well,  Ms.  Van  Derbur's  claim  that  there  is  no 
rights  of  the  children  in  here,  or  at  least  maybe  we're  even  lower- 
ing them  by  raising  the  compelling  evidence  test 

Mr.  Guggenheim.  On  two  levels  it's  going  to  have  a  chilling  ef- 
fect on  intervention  in  the  first  place  to  even  ask  the  question:  is 
this  child  safe?  And  then  it's  going  to  make  it  much  harder  for  the 
State  to  wait 

Mrs.  SCHROEDER.  I  am  also  very  troubled  by  the  health  care  pro- 
vision which  excludes — it  says  that  if  there's  serious  physical  in- 
jury, OK,  but  not  psychological  injury.  That  troubles  me  vis-a-vis 
maybe  sexual  violations  or  other  things  that  could  get  into  the 
word  of  the  child  versus  the  word  of  the  parent,  and  I  think  there 
you  could  have  a  very  difficult  time  if  we  do  this  and  go  to  just  seri- 
ous physical  injury  being  the  only  thing  that  counts,  which  is  the 
way  I  read  this  bill. 

Mr.  Guggenheim.  And  I  think  that's  reminiscent  of  the  discus- 
sion about  corporal  punishment  and  its  wisdom  in  the  home.  Just 
as  Justice  Rehnquist's  dissent  in  Santosky  said  to  the  majority 
what  should  be  said  to  the  Congress  today,  and  that  is  that  fed- 
eralization of  family  law  will  warrant  State  searches  for  better  so- 
lutions in  an  area  where  this 

Mr.  CANADY.  The  gentlelady  will  have  1  additional  minute. 

Mr.  GUGGENHEIM  [continuing].  Where  this  body  should  encour- 
age State  experimentation,  and  then  to  cite  a  just  as  well-known 
quote,  that  it  is  one  of  the  happy  incidents  of  the  Federal  system, 
that  a  single  courageous  State  may,  if  its  citizens  choose,  serve  as 
a  laboratory,  and  that's  what  this  bill  would  prevent  permanently. 

Mrs.  SCHROEDER.  And,  Ms.  Rafel,  again,  I  thank  you  for  being 
here.  One  of  the  ways  I  read  this  bill — is  it  possible  to  see  that 
there  would  be  a  Federal  right  to  challenge  local  school  curriculum? 
Would  you  agree  with  that  or  have  you  looked  at  that,  because 
that 

Ms.  Raeel.  Well,  I  think  that  parents  might  say,  well,  I'm  not 
going  to  go  through  a  process  here  at  the  local  level;  I'm  going  to 
just  invoke  that  Federal  law  and  take  care  of  it  that  way,  which 
I  think  is  not  an  appropriate  way  to  work.  I  think  your  recourse 
should  be  at  the  local  level. 

Mrs.  SCHROEDER.  Or  it  breaks  up  the  village? 
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Ms.  Rafel.  Yes.  And  it  breaks  up  that  collaboration,  getting  peo- 
ple to  work  together,  and  it's  going  to  be  one  more  thing  imposed 
from  on  high. 

Mr.  Canady.  The  gentlelady's  time  has  expired.  Again  I  want  to 
thank  all  the  members  of  this  panel  for  being  with  us.  We  appre- 
ciate your  testimony. 

I  apologize,  I  did  not  realize  you  were  here,  Mr.  Watt.  Mr.  Watt. 

Mr.  Frank.  Nothing  governs  witness  abuse,  so 

Mr.  Watt.  I'll  try  to  be  quick,  but  I  won't  try  to  be  invisible. 

First  of  all,  I  want  to  apologize  to  the  members  of  this  panel,  ex- 
cept for  the  first  two  whose  testimony  I  heard,  for  not  being  here. 
Unfortunately,  there  are  a  number  of  different  fronts  that  attacks 
are  coming  on  in  addition  to  this  one  that  sometime  divert  our  at- 
tention to  other  things,  and  we  have  to  grease  the  most  squeaky 
wheel,  and  this  one  was  squeaking  pretty  good  when  I  left,  but 
there  were  some  that  were  squeaking  even  more. 

I  did  want  to  ask  a  couple  of  questions.  I  particularly  want  to 
apologize  to  Mr.  Guggenheim  because  I  wanted  to  hear  his  testi- 
mony. I've  had  this  ongoing  debate  with  some  of  my  colleagues, 
particularly  on  the  Judiciary  Committee,  about  who  is  more  con- 
servative and  how  you  define  conservatism,  and  it  quite  often 
astounds  me  what  passes  for  conservatism  around  here.  And  I've 
just  decided  that  whatever  they  say  is  conservative  is  conservative, 
regardless  of  where  it  comes  down  on  the  spectrum.  I  won't  belabor 
that  point. 

Mr.  Erken,  I  heard  your  testimony  and  I  did  hear  you  say  that 
every  child  has  a  right  to  have  a  loving  parent;  I  thought  I  heard 
you  say  that.  What,  then,  happens  under  this  bill  if  the  child 
doesn't  have  that  loving  parent?  It  strikes  me  that  this  bill  prob- 
ably works  pretty  well  as  long  as  the  State  doesn't  need  to  inter- 
vene or  nobody  needs  to  intervene  for  the  protection  of  the  child, 
but  it  seems  to  me  that  this  bill  is  virtually,  if  not  absolutely,  silent 
on  the  issue  of  children's  rights.  How  do  you  address  that,  if  you 
would? 

Mr.  Erken.  Well,  when  a  parent  abdicates  his  or  her  rights  and 
responsibilities  through,  for  example,  abuse  and  neglect,  that's  pre- 
cisely the  basis  for  the  State  interest  in  intervening  in  those  situa- 
tions to  protect  children. 

Mr.  Watt.  All  right.  Abdication  of  the  parental  right,  I  guess, 
has  some  kind  of  magic  definition.  Let  me  go  to  the  other  end  of 
the  panel,  Mr.  Farris,  and  I  didn't  hear  his  testimony  and  confess 
that  I  haven't  read  your  written  testimony,  either,  but  just  from 
the  organization  that  you  are  declared  of,  I  would  assume  you  feel 
fairly  strongly  about  people  being  able  to  educate  their  children  in 
their  homes. 

Mr.  Farris.  Yes. 

Mr.  Watt.  Is  it  an  abdication  of  responsibility,  as  Mr.  Erken  has 
said,  for  example,  for  parents  to  teach  their  children,  if  they're 
teaching  them,  to  a  standard  that  falls  below  the  minimum  stand- 
ards that  the  State  has  defined?  I  mean,  suppose  they  decide  I 
don't  want  to  teach  my  children  one  plus  one  is  two  or  two  plus 
two  is  four;  that's  against  my  parental  judgment.  Is  that  an  abdica- 
tion of  responsibility,  as  Mr.  Erken  has  indicated? 

Mr.  Farris.  Yes,  it  would  be 
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Mr.  Watt.  Well,  he  didn't  say  that  that  was  an  abdication,  but 
does  that  fall  within  his  standard? 

Mr.  FARRIS.  Yes,  I  think  it  would.  One  of  the  specific  things  that 
is  in  the  bill  in  the  purposes  section,  it  says,  while  protecting  the 
rights  of  parents  to  acknowledge  that  the  rights  involve  responsibil- 
ities, and  specifically,  the  parents  have  the  responsibility  to  see 
that  their  children  are  educated  for  the  purposes  of  literacy  and 
self-sufficiency. 

Mr.  Watt.  But  suppose  I'm  a  parent  and  I  say  that's  not  my  defi- 
nition of  education? 

Mr.  Farris.  Well,  the  Supreme  Court  is  the  one 

Mr.  Watt.  What  about  the  scope  there  where  the  school  talks 
about  public  service 

Mr.  Canady.  The  gentleman  will  have  1  additional  minute. 

Mr.  Watt  [continuing].  As  an  important  element  of  education. 
Where  do  you  draw  that  line,  I  guess  is  what  I'm  trying  to  get  to? 

Mr.  Farris.  No  bill  in  Congress  will  ever  draw  every  line  abso- 
lutely. In  the  writing  of  legislation,  you  can't  anticipate  and  answer 
every  single  fact  situation. 

Mr.  Watt.  You  were  here  when  Mr.  Largent  testified  about  get- 
ting us  out  of  the  fog? 

Mr.  Farris.  Yes. 

Mr.  Watt.  Does  this  bill  get  us  out  of  the  fog,  Mr.  Guggenheim? 

Mr.  Guggenheim.  I  think  it's  going  to  get  foggy. 

Mr.  Farris.  If  that  was  addressed  to  me  as  well,  I  think  it  abso- 
lutely gets  us  out  of  the  fog  because  right  now  what  a  trial  judge 
has  to  do,  he's  got  an  attorney  general  from  the  State  standing  be- 
fore him  saying  the  fundamental  rights  test  doesn't  apply  and  he's 
got  a  brief  in  front  of  him  and  they  are  arguing  500  pages 

Mr.  Watt.  Why  is  this  eight  pages  going  to  get  us  out  of  the  fog 
when  the  Constitution 

Mr.  Farris.  Because  even  a  trial  judge  can  read  eight  pages. 
They  can't  read  hundreds  of  pages  of  Supreme  Court  decisions  that 
are  thrust  before  them. 

Mr.  Watt.  I  thought  it  was  the  Constitution  that  was  the  under- 
lying principle  which  we 

Mr.  Farris.  It  is.  Unfortunately,  the  Supreme  Court  has  inter- 
preted what  the  Constitution  means,  and  in  this  particular  case, 
the  right  of  parents  to  direct  the  upbringing  of  their  children  is  not 
an  explicit  right  in  the  Constitution.  And  so  they  have  to  resort  to 
Supreme  Court  interpretation. 

Mr.  Watt.  So  that's  one  of  those  liberal  philosophies  that  the  Su- 
preme Court  has  kind  of  written  into  the  Constitution? 

Mr.  Farris.  Liberal  in  a  classical  sense,  yes. 

Mr.  Canady.  The  gentleman's  time  has  expired,  and  I  think 
there  are  no  other  members  here  wishing  to  be  recognized  at  this 
point.  So  that  will  conclude  the  second  panel  and  we  thank  you. 

I'll  ask  the  members  of  our  third  and  final  panel  to  come  for- 
ward. While  the  witnesses  are  being  situated,  I'd  like  to  tell  Profes- 
sor Woodhouse  that  I  regret  the  confusion.  I  understand  now  that 
you  were  not  trying  to  interrupt  the  other  panel,  but  you  thought 
you  were  supposed  to  be  on  that  panel.  So  I  regret  the  confusion. 

Ms.  WOODHOUSE.  I  do  apologize  for  speaking  out  of  turn.  I  was 
confused. 
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Mr.  Canady.  I  understand  that  it  was  not  intentional.  I  thought 
it  was  at  the  time,  but  I  misunderstood  you. 

Mr.  Frank.  Just  ignore  that  police  officer  that  will  be  outside. 
[Laughter.] 

Mr.  Canady.  I'll  now  introduce  the  three  witnesses  on  this  panel 
and  recognize  them  in  turn. 

Our  first  witness  for  this  panel  will  be  George  Dent.  Mr.  Dent 
is  a  law  professor  at  Case  Western  Reserve  University  School  of 
Law  in  Ohio. 

Next  we  will  hear  from  Barbara  Bennett  Woodhouse,  a  law  pro- 
fessor at  the  University  of  Pennsylvania  School  of  Law. 

Our  final  witness  is  Dr.  Wade  Horn,  director  of  the  National  Fa- 
therhood Initiative.  From  1989  until  1993,  Dr.  Horn  served  as  the 
Commissioner  of  Children,  Youth  and  Families,  as  well  as  Chief  of 
the  Children's  Bureau  within  the  U.S.  Department  of  Health  and 
Human  Services. 

We  welcome  all  of  you  and  ask  that  you  take  no  more  than  5 
minutes  to  summarize  the  key  points  of  your  written  testimony. 
Without  objection,  your  full  written  statements  will  be  made  a  part 
of  the  record. 

Professor  Dent. 

STATEMENT  OF  PROF.  GEORGE  W.  DENT,  CASE  WESTERN 
RESERVE  UNIVERSITY  SCHOOL  OF  LAW 

Mr.  Dent.  Thank  you,  Mr.  Chairman.  I  am  grateful  for  the  op- 
portunity to  speak  in  support  of  this  important  bill,  which  address- 
es a  serious  problem  of  government  meddling  with  parents  bringing 
up  their  children.  To  take  but  one  example,  many  religious  parents 
tell  of  their  children  coming  home  in  tears  because  things  they 
were  told  in  school  contradict  their  faith.  In  effect,  the  school  has 
told  them  that  their  religion  is  wrong.  Other  witnesses  have  de- 
scribed the  problem,  though,  so  I  will  focus  on  the  propriety  of  the 
proposed  act  as  a  solution  to  the  problem. 

First,  the  bill  does  not  create  any  new  substantive  rights.  The 
right  of  parents  to  raise  their  children  without  excessive  govern- 
ment interference  has  long  been  recognized  by  the  Supreme  Court. 
However,  parents  face  daunting  obstacles  in  enforcing  this  right. 
The  scope  of  parents'  control  and  the  showing  the  State  must  make 
to  override  that  control  are  regrettably  unclear  under  current  case 
law.  Because  of  this  uncertainty,  the  only  recourse  of  aggrieved 
parents  is  a  lengthy,  expensive,  and  unpredictable  lawsuit.  Not 
surprisingly,  parents  generally  forgo  this  path  and  simply  suffer 
the  Government's  intrusion. 

The  proposed  law  simply  gives  parents  an  effective  way  to  en- 
force a  constitutional  right  already  acknowledged  to  exist.  It  does 
this  first  by  clarifying  the  proper  roles  of  parents  and  of  govern- 
ment. It  permits  the  State  to  protect  children  from  abuse,  neglect, 
and  physical  harm,  but  provides  that,  absent  such  threats,  the 
State  must  show  a  compelling  need  for  tampering  with  parental 
control.  Further,  the  bill  provides  for  attorneys  fees  so  that  parents 
are  not  forced  to  bear  exorbitant  costs  just  to  vindicate  their  own 
constitutional  rights. 

This  bill  is  a  most  proper  undertaking  for  section  5  of  the  14th 
amendment  gives  Congress  power  to  enforce  by  appropriate  legisla- 
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tion  the  liberty  guaranteed  by  the  14th  amendment.  More  impor- 
tant, protection  of  constitutional  rights  is  not  delegated  solely  to 
the  courts.  It  is  a  great  task  in  which  all  three  branches  of  the  Gov- 
ernment are  partners. 

This  law  will  not  invade  the  proper  province  of  the  States.  Again, 
the  act  creates  no  new  rights,  but  only  enforces  an  existing  con- 
stitutional right  of  all  Americans.  It  makes  the  right  a  real  right 
and  not  a  dead  letter.  In  this  respect,  the  proposed  law  resembles 
the  Religious  Freedom  Restoration  Act,  another  admirable  recent 
achievement  of  Congress. 

As  we  saw  with  civil  rights  a  generation  ago,  constitutional 
rights  may  be  flouted  not  just  when  State  laws  are  defective,  but 
also  when  government  employees  become  a  law  unto  themselves 
and  citizens  have  no  effective  means  of  defending  themselves  from 
wayward  officials.  The  civil  rights  laws  gave  citizens  the  defense 
they  needed.  Government  contact  with  parents  and  children  is  han- 
dled by  thousands  of  government  employees,  who  can  often  impose 
their  own  ideas  of  the  best  interests  of  children  because  parents 
have  no  practical  means  of  challenging  abuses. 

I  support  reducing  Federal  intrusion  in  State  and  local  govern- 
ment, but  the  way  to  do  that  is  to  tackle  the  innumerable  complex 
rules  in  the  Federal  Register,  not  to  leave  constitutional  rights  an 
unprotected  dead  letter. 

I  gather  there  have  been  objections  that  the  act  is  broad,  that  it's 
hard  to  predict  how  some  cases  would  be  decided  under  it,  and  that 
it  would  place  an  undue  burden  on  State  governments.  I  caution 
the  subcommittee  against  the  nirvana  fallacy,  under  which  a  pro- 
posal is  measured  against  perfection,  and  because  that  standard 
can  never  be  met,  is  rejected.  Like  the  civil  rights  laws  and  many 
other  Federal  laws,  the  bill  is  broad  because  it  deals  with  fun- 
damental human  rights,  not  minutiae. 

The  question  is  whether  the  bill  would  vastly  improve  a  bad  situ- 
ation, as  I  believe,  or  make  it  worse.  We  should  welcome  sincere 
efforts  to  refine  the  language  of  the  bill,  but  not  efforts  that  profess 
to  sympathize,  while  actually  trying  to  kill  it. 

As  for  the  costs  the  act  would  impose  on  governments,  I  am  more 
concerned  about  the  costs  now  faced  by  parents  struggling  with  an 
often  callous  bureaucracy. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Dent  follows:] 

Prepared  Statement  of  Prof.  George  W.  Dent,  Case  Western  Reserve 
University  School  of  Law 

This  Memorandum  discusses  the  current  status  of  parents'  rights  against  govern- 
ment interference  with  the  care  of  children,  the  need  for  further  legal  protection  of 
those  rights,  the  constitutional  authority  of  Congress  to  adopt  laws  for  that  purpose, 
and  the  legal  effects  of  the  proposed  Parental  Rights  and  Responsibilities  Act  of 
1995,  H.R.  1946  ("PRRA"  or  the  "Act").  The  Memorandum  is  brief  and  not  a  thor- 
ough discussion.  The  Memorandum  concludes  that,  because  of  ambiguities  in  the 
case  law,  parents  frequently  cannot  resist  undue  government  interference  with  the 
raising  of  their  children,  that  Congress  has  a  constitutional  duty  to  consider  and  au- 
thority to  enact  legislation  to  protect  parental  rights,  and  that  the  PRRA  is  a  desir- 
able bill  to  accomplish  this  goal. 
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I.  UNCERTAINTY  ABOUT  THE  CONSTITUTIONAL  RIGHTS  OF  PARENTS  AND  THE  NEED  FOR 

CLARIFICATION 

The  5th  and  14th  Amendments  to  the  Constitution  forbid  the  federal  and  state 
governments  to  "deprive  any  person  of  life,  liberty  or  property  without  due  process 
of  law."  The  Supreme  Court  and  constitutional  scholars  have  long  recognized  that 
these  clauses  protect  rights  traditionally  considered  inherent  in  the  idea  of  ordered 
liberty.  One  of  these  is  the  right  of  parents  to  raise  their  children  without  excessive 
intrusion  from  the  state.1 

Parental  rights  are  implicit  in  the  Biblical  Commandment  to  "Honor  thy  Father 
and  Mother"  and  were  honored  in  Jewish,  Roman  and  English  common  law  from 
their  beginnings.  Because  these  rights  have  been  so  universally  accepted,  it  is  not 
surprising  that  the  Supreme  Court  had  no  occasion  to  address  any  state  infringe- 
ment of  these  rights  until  Meyer  v.  Nebraska,  262  U.S.  390,  in  1923.  In  Meyer  the 
Court  struck  down  a  law  forbidding  private  schools  to  teach  in  any  language  but 
English  because  the  law  violated  the  right  of  parents  to  shape  their  children's  edu- 
cation. For  the  same  reason,  the  Court  later  struck  down  a  state  law  prohibiting 
private  schools  altogether.  Pierce  v.  Society  of  Sisters,  268  U.S.  510  (1925). 

In  Wisconsin  v.  Yoder,  406  U.S.  205  (1972),  the  Court  voided  a  law  mandating 
school  attendance  insofar  as  it  applied  to  Amish  children  beyond  the  eighth  grade. 
The  Court  conceded  that  such  laws  are  generally  valid  manifestations  of  the  state's 
power  to  protect  children  from  abuse  and  neglect  and  to  prevent  them  from  becom- 
ing indigent  and  unable  to  function  as  citizens.  Such  laws  may  not  override  parental 
authority,  however,  unless  the  state  shows  that  its  action  is  the  least  restrictive 
means  to  achieve  a  compelling  need.  Because  the  Amish  provided  effective  voca- 
tional training  for  their  children,  who  did  not  become  indigents  or  ineffective  citi- 
zens, the  state  could  make  no  such  showing  in  Yoder. 

The  Supreme  Court  has  also  held  that  certain  standards  must  be  met  before  the 
state  can  deprive  parents  of  custody  of  their  children.  In  particular,  custody  cannot 
be  terminated  unless  the  state  provides  a  hearing  and  proves  by  "clear  and  convinc- 
ing evidence"  that  the  parents  are  unfit.  Santosky  v.  Kramer,  455  U.S.  745  (1982). 
In  addition,  the  Court  has  in  dictum  acknowledged  a  right  to  "the  raising  and  edu- 
cation of  children."  Roberts  v.  United  States  Jaycees,  468  U.S.  609,  619  (1984). 

Despite  these  statements  and  decisions  of  the  Supreme  Court,  the  scope  of  paren- 
tal rights  under  the  Constitution  is  highly  uncertain  because  the  cases  are  so  few. 
This  is  neither  surprising  nor  indicative  of  the  insignificance  of  parents'  rights:  of 
the  myriad  issues  of  federal  law,  the  Court  can  handle  only  a  few  each  year.  More- 
over, most  cases  about  parental  rights  are  highly  fact-specific,  involving  such  ques- 
tions as  whether  particular  parental  conduct  constitutes  abuse  or  neglect  and 
whether  the  state  has  adequate  justification  for  action  concerning  a  child's  health, 
discipline  or  education.  As  a  result,  few  parental  rights  cases  offer  an  opportunity 
to  establish  broad  constitutional  principles.  Unlike  the  legislative  branch,  the  courts 
can  only  decide  specific  cases  and  cannot  enact  general  laws.  Accordingly,  the  Su- 
preme Court  cannot  be  expected  to  clarify  the  law  in  this  area. 

Uncertainty  is  exacerbated  by  the  overlap  between  parents'  rights  and  the  right 
to  religious  freedom  in  cases  like  Yoder  where  the  parents'  objection  to  state  inter- 
ference is  religiously  based.  Although  the  Supreme  Court  has  never  repudiated  the 
"compelling  interest"  standard  for  state  interference,  the  Court  did  seem  to  abandon 
that  standard  for  free  exercise  of  religion  in  Employment  Division  v.  Smith,  494  U.S. 
872  (1990).  Given  the  proximity  of  the  two  rights,  it  is  arguable  that  Smith  may 
also  apply  to  parents'  rights. 

Congress  has  now  restored  the  "compelling  interest"  standard  for  free  exercise 
cases  through  the  Religious  Freedom  Restoration  Act  ("RFRA"),  but  RFRA  is  of  no 
use  to  parents  whose  objections  to  state  interference  are  not  religiously  based.  More- 
over, even  when  their  concerns  are  religious,  many  parents  cannot  articulate  their 
objections  in  terms  of  religious  doctrine  or  prove  to  a  court's  satisfaction  that  their 
objection  is  religiously  based. 

In  the  absence  of  comprehensive  Supreme  Court  guidance,  state  and  lower  federal 
courts  struggle  to  improvise  and  sometimes  slight  parental  rights.  For  example, 
courts  are  divided  about  whether  the  state  must  obtain  parental  consent  before  pro- 
viding contraceptives  to  minors.2  One  federal  court  of  appeals  has  held  that  parents 


1  In  addition,  the  9th  Amendment  reserves  to  the  people  powers  not  conferred  on  the  federal 
or  state  governments.  The  scope  of  the  9th  Amendment  is  ill-defined,  largely  because  constitu- 
tional rights  have  generally  been  found  to  be  covered  by  other  provisions  of  the  Constitution. 

2  Compare  Doe  v.  Planned  Parenthood  Ass'n,  510  P.2d  75,  app.  dismissed,  414  U.S.  805  (1973) 
(state  may  refuse  to  provide  contraceptives  to  minors  without  parental  consent;  dictum  refers 
to  parents'  right  to  "instruct"  their  children),  with  T—  H. —  v.  Jones,  425  F.  Supp.  873  (1975) 
(state  may  not  require  parental  consent  to  providing  minors  with  contraceptives). 
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are  not  even  entitled  to  notice  when  the  state  gives  their  children  contraceptives. 
Due  v.  Irwin,  615  F.2d  1162  (6th  Cir.  1980). 

Another  area  of  uncertainty  is  parents'  right  to  withdraw  their  children  from  pub- 
lic school  instruction  that  offends  them.3  Many  schools  do  excuse  such  children  pur- 
suant either  to  state  statute  or  local  accommodation.  Far  too  often,  though,  edu- 
cational bureaucrats  presume  to  know  the  interests  of  children  better  than  their 
own  parents  do.  When  release  is  denied  and  parents  sue,  courts  often  grant  relief, 
but  the  results  are  not  uniform.  See  Dent,  Of  God  and  Caesar:  The  Free  Exercise 
Rights  of  Public  School  Students,  43  Case  Western  Reserve  Law  Review  707,  711- 
12  (1993).  In  some  cases  it  seems  that  if  parental  rights  are  acknowledged  at  all, 
it  takes  nothing  more  than  the  administrative  convenience  of  school  administrators 
to  override  those  rights. 

In  Mozert  v.  Hawkins  County  Public  Schools,  827  F.2d  1058  (6th  Cir.  1987),  cert, 
denied,  484  U.S.  1066  (1988),  for  example,  several  parents  found  the  schools'  readers 
offensive  to  their  religion.  The  school  initially  accommodated  them  by  excusing  their 
children  from  regular  reading  classes  and  giving  them  alternative  readers.  Teachers 
gave  these  children  what  attention  they  could  spare.  This  arrangement  was  accept- 
able to  everyone  until  the  county  school  board  learned  of  it  and  ordered  that  it  stop. 

Since  the  school  had  functioned  smoothly  with  the  initial  accommodation,  it  obvi- 
ously was  not  unduly  burdensome  or  unworkable.  Nonetheless,  the  federal  court  of 
appeals  upheld  the  board's  action.  Public  schools  often  fail  to  show  a  compelling 
need  to  teach  all  students  certain  views  about,  for  example,  AIDS,  sex  and  homo- 
sexuality, and  marriage  and  divorce,  and  it  seems  certain  that  in  many  cases  no 
such  showing  could  be  made.  Nonetheless,  children  have  been  compelled  to  submit 
to  this  indoctrination  despite  their  parents'  protests. 

The  burden  of  the  law's  uncertainty  weighs  more  heavily  on  parents  than  on  the 
state.  Often  the  parents'  only  hope  for  relief  is  a  law  suit.  If  parents'  act  on  their 
own,  say  by  removing  their  children  from  offensive  public  school  classes,  the  state 
can  threaten  to  take  the  children  away.  Few  people  are  willing  to  gamble  on  a  law- 
suit at  the  risk  of  losing  their  children,  so  they  must  suffer  the  state's  intrusion  un- 
less and  until  they  obtain  a  favorable  court  ruling. 

The  burden  of  seeking  judicial  relief,  however,  also  weighs  more  heavily  on  par- 
ents, many  of  whom  cannot  possibly  afford  protracted  litigation.  Even  parents  who 
can  afford  to  sue  often  decide  that  avoiding  some  government  intrusion  is  simply 
not  worth  the  cost.  Suing  the  local  government  may  bring  parents  into  conflict  with 
neighbors  and  embarrass  their  child  in  front  of  schoolmates  and  teachers.  Finally, 
even  if  parents  are  sure  of  winning,  delay  may  render  victory  meaningless— by  the 
time  they  win,  the  school  year  is  over  or  the  child  has  already  been  seduced  by  con- 
traceptives. 

In  sum,  the  scope  of  parents'  rights  under  the  Constitution  is  uncertain  and  en- 
forcement of  this  rights  arduous,  and  this  hinders  many  parents'  efforts  to  fend  off 
government  meddling  with  their  children. 

II.  THE  AUTHORITY  FOR  AND  PROPRIETY  OF  FEDERAL  LEGISLATION 

Section  S  of  the  14th  Amendment  states  that  "The  Congress  shall  have  power  to 
enforce,  by  appropriate  legislation,  the  provisions  of  this  article."  In  Katzenbach  v. 
Morgan,  384  U.S.  641  (1966),  the  Supreme  Court  reviewed  section  4(e)  of  the  Voting 
Rights  Act  of  1965,  which  provided  that  no  one  who  had  completed  the  sixth  grade 
in  a  Puerto  Rican  school  in  which  the  predominant  classroom  language  was  not 
English  could  be  barred  from  voting  in  any  election  because  of  inability  to  read  or 
write  English.  The  Court  had  previously  upheld  state  literacy  laws  under  the  equal 
protection  clause,  Lassiter  v.  Northampton  Election  Board,  360  U.S.  45  (1959),  and 
Morgan  reaffirmed  that  decision.  Thus  the  New  York  law  at  issue  in  Morgan  was 
valid  unless  Congress  had  authority  to  override  it  under  section  5.  The  Court  held 
that  it  did.  Section  5,  the  Court  said,  gives  Congress,  "the  same  broad  powers  ex- 
pressed in  the  necessary  and  proper  clause."  384  U.S.  at  650. 

In  Oregon  v.  Mitchell,  400  U.S.  112  (1970),  however,  the  Court  by  a  5-4  vote 
struck  down  the  provision  of  the  Voting  Rights  Acts  Amendments  of  1970  that  low- 
ered to  18  the  voting  age  in  state  and  local  elections.  The  fragmented  majority  did 
not  agree  on  the  scope  of  Congress'  authority  under  section  5,  though.  More  recently 
the  Court  has  said  that  the  14th  Amendment  is  "a  limitation  of  the  power  of  the 
State  and  [an]  enlargement  of  the  power  of  Congress."  Fitzpatrick  v.  Bitzer,  427  U.S. 
445,  454  (1976),  quoting  Ex  Parte  Virginia,  100  U.S.  (10  Otto)  339,  346-47  (1879). 


3  For  a  description  of  some  common  sources  of  parental  complaints,  see  Dent,  Religious  Chil- 
dren Secular  Schools.  61  Southern  California  Law  Review  863,  865-73  ( 1988). 
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In  sum,  the  scope  of  Congress'  authority  under  section  5  is  unclear,  but  it  is  rea- 
sonable to  believe  that  the  proposed  PRRA  is  within  that  authority.  Unlike  the  law 
struck  down  in  Mitchell,  the  PRRA  would  not  extend  a  right  to  any  person  not  al- 
ready recognized  to  possess  that  right  since  the  courts  have  long  upheld  parents' 
rights;  the  Act  merely  clarifies  the  scope  of  parents'  rights. 

Moreover,  the  Act's  clarification  concerns  the  showing  the  state  must  make  to 
override  parents'  rights  by  requiring  proof  of  a  compelling  governmental  interest 
when  abuse,  neglect  and  physical  harm  of  the  child  are  not  in  question.  The  Act 
also  provides  for  attorney's  fees  for  parents  who  successfully  vindicate  their  rights 
thereunder.  These  are  matters  of  procedure  and  remedies,  both  of  which  are  particu- 
larly appropriate  for  Congressional  attention  under  section  5.  Congress  has  recently 
relied  on  section  5  in  adopting  statutes  like  the  Religious  Freedom  Restoration  Act, 
and  it  is  entirely  appropriate  that  it  should  do  so  again  here. 

Not  only  does  Congress  have  authority  to  enact  this  law,  but  it  is  proper  for  it 
to  do  so.  Apart  from  the  power  conferred  by  section  5,  Congress  has  a  duty  to  take 
proper  action  to  defend  constitutional  rights.  Although  this  duty  is  sometimes  iden- 
tified particularly  with  the  judiciary,  members  of  the  legislative  and  executive 
branches  of  the  federal  government— the  President,  Vice  President,  and  members  of 
Congress — are  also  sworn  to  uphold  the  Constitution.  If  Congress  believes  that  the 
constitutional  rights  of  parents  are  not  adequately  protected  and  that  the  courts  are 
unlikely  to  remedy  this  problem  which  the  courts  themselves  allowed  to  develop, 
Congress  should  not  wash  its  hands  of  the  problem  but  try  to  solve  it.  The  Supreme 
Court  cannot  be  expected  to  clarify  the  current  confusion  about  parents'  rights.  Even 
if  the  Court  decides  several  relevant  cases  in  the  next  few  years,  broad  areas  of 
doubt  will  inevitably  persist  because  of  the  case-specificity  of  litigation.  Congress, 
however,  can  address  this  problem  with  comprehensive  legislation. 

The  proposed  PRRA  does  not  intrude  the  federal  government  into  spheres  tradi- 
tionally relegated  to  the  states.  At  least  since  the  Civil  War,  we  Americans  have 
shared  a  consensus  that  the  Constitution  should  protect  certain  individual  rights 
from  infringement  by  the  states  as  well  as  the  federal  government.  Among  these  are 
the  right  of  parents  to  raise  their  children  without  unreasonable  governmental  tam- 
pering. 

PRRA  would  honor  this  right,  but  it  also  respects  the  traditional  role  of  the  states 
to  defend  children.  It  does  this  by  exempting  from  parental  veto  government  actions 
taken  to  prevent  abuse,  neglect  or  physical  injury  of  the  child  or  because  of  a  com- 
pelling governmental  interest.  The  Act  does  not  expand  the  power  of  the  federal  gov- 
ernment but  actually  restricts  it  by  subjecting  it  to  parents'  rights  as  well.  It  is  the 
rights  of  citizens,  not  the  authority  of  the  federal  government,  that  is  enhanced. 
This  is  entirely  consistent  with  traditional  notions  of  federalism. 

In  sum,  Congress  has  authority  to  enact  the  proposed  PRRA  and  it  is  appropriate 
for  it  to  do  so  because  the  Act  deals  with  problems  that  courts  are  not  equipped  to 
handle,  and  it  does  so  in  a  way  that  does  not  violate  the  principles  of  federalism. 

III.  THE  EFFECTS  OF  THE  PROPOSED  ACT 

The  Act  has  two  principal  substantive  effects.  First,  it  limits  states  to  traditional 
definitions  of  abuse  and  neglect  as  bases  for  intruding  on  parental  control.  To  date, 
state  statutes  and  judicial  decisions  have  rarely  gone  beyond  these  definitions,  but 
this  does  not  mean  that  the  Act  is  unnecessary.  The  state's  power  is  exercised  by 
hundreds  of  thousands  of  social  workers,  teachers  and  other  government  employees. 
In  practice,  the  uncertainties  about  parents'  rights  and  the  costs  of  litigation  deny 
parents  any  effective  recourse  even  when  a  bureaucrat  departs  from  traditional  defi- 
nitions. If,  for  example,  a  social  worker  forbids  parents  to  exercise  traditional  forms 
of  child  discipline  or  a  teacher  tells  children  that  their  religion  is  wrong,  that  act 
is  almost  never  challenged.  The  PRRA  would  give  parents  a  firmer  basis  for  assert- 
ing their  rights  against  such  actions. 

The  second  major  substantive  effect  of  the  Act  would  be  to  require  the  state  to 
show  that  an  "interference  or  usurpation  is  essential  to  accomplish  a  compelling 
governmental  interest  and  is  narrowly  drawn  or  applied  in  a  manner  that  is  the 
least  restrictive  means  of  accomplishing  the  compelling  interest"  when  abuse,  ne- 
glect or  physical  harm  of  the  child  is  not  in  issue.  As  noted  above,  some  cases  seem 
to  permit  such  interference  even  if  the  state  has  no  more  than  a  rational  basis  for 
it,  and  such  a  rational  basis  may  be  satisfied  by  mere  administrative  convenience. 

Under  the  Act,  the  state  could  not  simply  assert  a  govern  mental  interest  in,  for 
example,  requiring  children  to  learn  how  to  use  condoms;  it  would  have  to  prove 
that  assertion.  Because  of  the  "least  restrictive  means"  requirement  government 
would  have  to  show  that  accommodation  of  particular  parents  was  not  possible.  This 
is  consistent  with  the  Supreme  Court's  decision  in  Yoder.  It  was  not  sufficient  there 
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for  the  state  to  show  that  its  requirement  of  school  attendance  beyond  the  eighth 
grade  was  generally  valid;  it  had  to  show  a  compelling  need  to  apply  that  law  to 
the  Amish,  and  it  could  not  do  so.  Similarly,  if  the  state  wants  to  compel  children 
to  attend  classes  on  condom  use,  it  would  have  to  show  that  parents  requesting  re- 
lease from  this  class  will  not  provide  sufficient  guidance  to  protect  their  children 
against  the  dangers  that  the  class  is  intended  to  counter. 

"Compelling  interest"  is  not  an  unreasonably  difficult  standard  for  government  to 
meet.  It  does  not  require  government  to  show  that  complying  with  a  parent's  re- 
quest will  render  the  functioning  of  government  impossible;  it  is  sufficient  to  show 
that  compliance  would  create  major  disruption  or  expense,  thereby  seriously  ham- 
pering the  attainment  of  important  objectives. 

By  providing  for  attorney's  fees  the  Act  helps  to  level  a  playing  field  which  is  now 
grievously  tilted  against  parents.  Government  officials  do  not  pay  the  cost  of  litiga- 
tion with  parents;  taxpayers  do,  even  when  the  officials'  actions  are  illegal.  For  most 
parents,  though,  it  is  impossibly  or  unreasonably  expensive  to  sue  even  when  their 
rights  have  clearly  been  violated.  Even  under  the  Act  the  field  is  not  completely 
level  because  parents  must  still  bear  their  own  costs  if  they  lose  a  suit,  even  if  they 
have  litigated  in  good  faith,  while  government  officials  never  have  to  bear  these 
costs.  However,  the  Act  at  least  reduces  the  parents'  disadvantage. 

IV.  A  POSSIBLE  IMPROVEMENT:  STATE  COOPERATION  WITH  PARENTAL  CONTROL 

Parents  often  call  upon  the  state  for  help  in  dealing  with  errant  children.  For  ex- 
ample, a  child  may  fall  under  the  control  of  another  adult  in  a  sexual  relationship 
or  in  a  religious  cult.  The  parents  may  then  ask  the  state  to  return  the  child  to  the 
parents  and  to  forbid  the  outside  adult  any  contact  with  the  child.  Traditionally, 
government  has  answered  these  calls  to  assist  parents  in  caring  for  their  children, 
but  some  people  now  criticize  such  concessions  to  parental  control.  Although  no 
state  has  formally  restricted  its  assistance  to  parents,  individual  cases  are  handled 
by  officials  who  enjoy  considerable  discretion.  Again,  the  uncertainties  about  par- 
ents' constitutional  rights  and  the  expense  and  delay  of  litigation  generally  prevent 
parents  from  compelling  the  state  to  act  if  the  relevant  official  prefers  not  to. 

It  might,  therefore,  be  desirable  to  amend  the  proposed  PRRA  to  provide  that,  if 
a  state  provides  programs  to  assist  parents  with  errant  children,  it  may  not  decline 
a  request  for  assistance  except  in  cases  of  abuse,  neglect,  or  threat  of  serious  phys- 
ical of  the  child.  This  amendment  would  not  require  a  state  to  have  a  program  if 
it  chooses  not  to,  it  would  simply  prevent  the  state  from  substituting  its  own  opinion 
of  the  best  interests  of  the  child  for  those  of  the  parents. 

V.  CONCLUSION 

Parents  now  often  endure  excessive  government  tampering  with  the  care  of  chil- 
dren because  of  confusion  about  the  scope  of  parents'  rights  under  the  Constitution 
and  practical  obstacles  to  enforcing  those  rights.  The  courts  are  not  equipped  to 
solve  this  problem.  Congress  has  both  the  authority  and  a  duty  under  the  Constitu- 
tion to  address  this  problem.  The  proposed  Parental  Rights  and  Responsibilities  Act 
of  1995  deserves  support  as  a  well-designed  response  to  this  problem. 

Mr.  CANADY.  Thank  you,  Professor.  Professor  Woodhouse. 

STATEMENT  OF  BARBARA  BENNETT  WOODHOUSE,  PROFES- 
SOR OF  LAW,  UND7ERSITY  OF  PENNSYLVANIA  SCHOOL  OF 
LAW 

Ms.  Woodhouse.  As  a  professor,  teaching  a  course  on  child,  par- 
ent and  State,  I  train  future  attorneys  to  provide  legal  representa- 
tion to  parents,  children  and  government  agencies.  Because  of  my 
7  years  of  collaboration  with  Philadelphia  family  and  juvenile 
judges,  attorneys  for  parents  and  children  and  public  agencies,  I 
am  acutely  aware  of  the  complexity  of  family  law,  the  overbur- 
dened court  systems,  and  fiscal  constraints,  and  the  challenges  of 
representing  parent,  child  and  State. 

My  goal  in  teaching,  like  that  of  the  bill  at  issue,  is  specifically 
to  prevent  improper  State  intervention  in  family  life.  Representing 
families  in  disputes  with  the  State  is  the  most  demanding,  impor- 
tant, and  often  heartbreaking  area  of  the  law.  But  my  students  do 
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not  mind  that  they  will  sacrifice  job  security,  money  and  status  for 
long  hours  and  low  pay,  because  they  believe  they  are  performing 
a  critical  role  in  the  legal  system. 

I  can  testify  that  the  system  as  it  stands  now  is  certainly  not  nir- 
vana. We  cannot  afford  to  make  it  worse.  Although  I  strongly  sup- 
port the  principle  of  protecting  families  from  unlawful  State  intru- 
sions, I  must  oppose  H.R.  1946.  It  is  needlessly  broad  and 
unfocused,  drafted  in  vague  and  ambiguous  language,  and  will  lead 
to  serious,  unintended  consequences  for  families  and  children,  in 
contexts  ranging  from  adoption  to  domestic  violence.  Its  fiscal  im- 
pact will  create  an  in  terrorem  effect,  hampering  efforts  of  local 
communities  to  protect  children  at  risk  and  to  promote  children's 
health,  education  and  safety. 

As  a  threshold  matter,  H.R.  1946  is  unnecessary.  Physicians  say 
first  do  no  harm.  This  bill  is  a  response  to  a  few  cases  with  great 
shock  value.  I  agree  that  any  instance  in  which  a  responsible  par- 
ent is  wrongfully  accused  shocks  the  conscience.  However,  closer 
examination  of  the  laws  and  of  the  cases  motivating  this  bill  and 
of  current  State,  Federal  and  constitutional  laws,  reveal  that  exist- 
ing laws  already  provide  effective  protection  of  parents'  rights. 
They  are  not  a  dead  letter. 

State  laws  often  backed  up  by  Federal  laws,  such  as  the  Child 
Welfare  and  Adoption  Assistance  Act,  provide  for  procedural  and 
substantive  protections  for  parents  in  areas  from  abuse  and  ne- 
glect, to  education  and  religious  training.  In  addition,  strong  con- 
stitutional principles  reaffirmed  repeatedly  by  the  U.S.  Supreme 
Court  already  empower  parents  to  challenge  unlawful  acts  by  gov- 
ernment authorities  and  to  receive  remedies  for  constitutional  vio- 
lations. 

In  some  of  the  cases  cited  by  the  authors  of  this  bill,  these  prin- 
ciples prevailed  and  parents'  arguments  were  sustained.  In  others, 
on  closer  examination  the  holdings  and  facts  do  not  support 
charges  of  improper  intervention.  Other  cases  cited  by  proponents 
relate  to  areas  specifically  exempted  from  the  bill. 

H.R.  1946  is  not  only  unnecessary,  it  is  harmful  for  the  following 
reasons.  I  am  going  to  state  briefly  the  eight  points  that  I  raised 
in  my  written  remarks,  and  then  leave  to  discussion  questions 
about  the  illustrations  I  provided.  First,  the  bill's  language  is  vague 
and  ambiguous,  and  the  process  of  clarification  will  result  in  harm- 
ful confusion  at  the  local  level,  and  protracted  and  fiscally  ruinous 
litigation. 

Second,  the  bill  will  raise  the  cost  to  local  communities  of  pro- 
tecting children  from  abuse  and  physical  or  medical  neglect.  I  say 
this  because  the  bill  attempts  but  clearly  fails  to  effectively  exempt 
abuse  and  neglect  cases  and  medical  decision  making  from  its 
scope.  As  a  threshold  matter,  in  order  to  determine  whether  a 
given  claim  falls  within  the  bill's  scope,  any  court  presented  with 
a  claim  or  defense  under  the  bill  will  have  to  decide  whether  a  par- 
ticular decision  results  in  danger  to  the  child's  life,  serious  physical 
injury,  appropriate  corporal  punishment,  whether  it  constitutes 
abuse  and  neglect  as  defined  under  tradition.  All  of  these  issues  re- 
quiring court  time,  litigation,  briefing,  et  cetera.  In  effect,  the  bill 
opens  a  wedge  to  challenge  and  relitigate  the  issues  of  medical  de- 
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cisionmaking,  abuse  and  neglect,  not  only  in  the  original  case,  but 
potentially  in  a  separate  forum  and  a  separate  cause  of  action. 

Third,  the  high  cost  of  losing  a  case  under  this  bill  would  deter 
agencies  from  making  those  critical  decisions  regarding  emergency 
intervention.  The  act  fails  to  adequately  balance  the  magnitude  of 
harm  at  stake.  Agencies  will  inevitably  make  mistakes.  A  wrongful 
removal  can  be  remedied,  at  least  in  part,  by  restoring  the  child  to 
his  family.  Fear  of  intervening  in  these  difficult  close  cases  may 
mean  there  is  no  child  to  put  back  in  his  family. 

Fourth,  by  using  terms  such  as  traditional  and  physical  risk,  the 
act  tries  but  does  not  succeed  in  an  attempt  to  distinguish  nec- 
essary from  overly  intrusive  interventions,  and  may  impede  State 
and  local  governments  from  responding  to  new  scientific  knowledge 
about  child  development  and  risk. 

Mr.  Canady.  Professor,  your  time  has  expired.  You  are  on  the 
fourth  of  eight  points.  Could  you  hit  the  other  four  very  quickly? 

Ms.  WOODHOUSE.  The  fifth  point  has  to  do  with  the  fact  that  the 
bill  focuses  on  parents  rather  than  family,  with  a  deleterious  effect 
for  extended  families,  such  as  grandparents  who  have  care  of  chil- 
dren. 

The  sixth  point  is  a  point  made  before  by  others.  There  is  no 
mention  of  children's  rights  in  this  act.  Children's  rights  deserve 
mention  in  any  act  addressing  family. 

Point  number  seven,  I  am  very  concerned  that  this  act  will  have 
a  chilling  effect  on  adoption,  because  in  adoption  cases  we  have 
legal  parents  pitted  against  biological  strangers  who  would  not  be 
protected  under  the  act.  For  example,  the  biological  fathers  in  the 
Baby  Richard  and  Baby  Jessica  cases  potentially  could  use  this  bill 
against  the  adoptive  families. 

My  last  point  is  that  the  award  of  attorneys'  fees  would  shift 
cases  involving  children  away  from  cooperation  in  the  interest  of 
children,  and  would  focus  on  an  adversarial  posture.  Again,  a  very 
deleterious  effect. 

[The  prepared  statement  of  Ms.  Woodhouse  follows:] 
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As  a  professor  teaching  a  course  on  Child,  Parent  &  State,  I  train  future  attorneys  to 
provide  legal  representation  to  parents,  children,  and  government  agencies.  Because  of  my 
seven  vears  of  collaboration  with  Philadelphia  family  and  juvenile  judges,  attorneys  for  parents 
and  children,  and  public  agencies,  I  am  acutely  aware  of  the  complexity  of  family  law,  the 
overburdened  court  systems  and  fiscal  constraints,  and  the  challenges  of  representing  parent, 
child,  and  state.  My  goal  in  teaching,  like  that  of  the  Bill  at  issue,  is  specifically  to  prevent 
improper  state  interventions  in  family  life.  Representing  families  in  disputes  with  the  state  is  the 
most  demanding,  important  and  often  heartbreaking  area  of  the  law,  but  my  students  do  not 
mind  that  they  will  sacrifice  job  security,  money  and  status  for  long  hours  and  low  pay,  because 
they  believe  that  they  are  performing  a  critical  role  in  the  legal  system 

Although  I  strongly  support  the  principle  of  protecting  families  from  unlawful  state 
intrusions,  1  must  oppose  H  R.  1946.  It  is  needlessly  broad  and  unfocused,  drafted  in  vague  and 
ambiguous  language,  and  will  lead  to  serious  unintended  consequences  for  families  and  children 
in  contexts  ranging  from  adoption  to  domestic  violence.  Its  fiscal  impact  will  create  an  in 
terrorem  effect,  hampering  efforts  of  local  communities  to  protect  children  at  nsk  and  to 
promote  children's  health,  education,  and  safety.  The  proposed  Parental  Rights  and 
Responsibilities  Act  of  1995  (PRRA),  will  not  further  its  stated  goal  of  protecting  legitimate 
exercises  of  parental  rights  and  responsibilities,  instead,  it  poses  a  serious  threat  to  children  and 
families    I  will  illustrate  point  by  point,  suggesting  actual  or  likely  hypothetical  cases  in  which 
the  Bill  would  create  severe  unintended  and  detrimental  effects. 

A.        HR  1946  is  unnecessary.  This  Bill  is  a  response  to  a  few  rases  with  great  shock  value 
I  agree  that  any  instance  in  which  a  responsible  parent  is  wrongfully  accused  shocks  the 
conscience    However,  closer  examination  of  the  cases  motivating  this  Bill  and  of  current  state, 
federal,  and  constitutional  law  reveals  that  existing  laws  already  provide  effective  protection  of 
parents'  rights.  State  laws,  often  backed  up  by  federal  laws  such  as  the  Child  Welfare  and 
Adoption  Assistance  Act,  provide  for  procedural  and  substantive  protections  for  parents  in  areas 
from  abuse  and  neglect  to  education  and  religious  training.  In  addition,  strong  constitutional 
principles  reaffirmed  repeatedly  by  the  Supreme  Court  already  empower  parents  to  challenge 
unlawful  acts  by  government  authorities  and  to  receive  remedies  for  constitutional  violations    In 
some  of  the  cases  cited  by  the  authors  of  the  Bill,  these  principles  prevailed  and  parents 
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arguments  were  sustained. '  In  others,  on  closer  examination  the  holdings  and  facts  simply  do 
not  support  the  charge  of  improper  intervention. '  Other  cases  cited  by  proponents  relate  to  areas 
specifically  exempted  from  this  Bill.3 

Illustration:  Under  HR  1946,  a  parent  involved  in  defending  a  child  abuse  or  education-related 
claim  in  a  dependency  court  or  an  administrative  tribunal  could  force  the  city,  school  or  state  to 
defend  on  two  fronts,  by  filing  an  action  in  federal  court  under  the  Act.  Although  principles  of 
abstention  might  offer  some  protection,  the  time  and  expense  of  defending  such  duplicative, 
collateral  claims  would  deplete  scarce  resources  needed  for  delivering  services  to  children  at 
risk  or  for  education  of  all  children  without  adding  any  new  protections  for  parental  rights. 

B.         HK  1946  is  not  only  unnecessary,  it  is  harmful  for  the  following  reasons: 

1 .  The  Bill's  language  is  vague  and  ambiguous,  and  the  process  of  clarification  will 

result  in  harmful  confusion  at  the  local  level  and  protracted  and  fiscally  ruinous 
litigation.  In  an  attempt  to  create  a  sweeping  effect,  the  Bill  uses  language  that  is  so 
broad  and  vague  as  to  invite  protracted  litigation.  For  example,  when  is  an  action 
"temporary  or  preliminary"  and  when  does  it  constitute  a  "final  action  or  order"?  What 


'The  finding  in  E  Z.  v.  Coler.  603  F.  Supp.  1546  (N.D.  111.  1985),  that  parents 
automatically  consent  to  searches  of  their  homes  and  children  if  they  do  not  object  was  reversed 
on  appeal  in  Daryl  H.  V.  Coler,  801  F  2d  893  (7th  Cir.  1986).  Although  the  court  upheld  the 
necessity  of  emergency  searches  and  inspections  based  on  abuse  hotline  reports  because  of  the 
crucial  interest  in  protecting  children,  its  decision  was  based  in  part  on  the  agency's  having 
rewritten  lis  handbook  to  strengthen  protections  of  parents 'and  children's  privacy  rights. 

JIn  re  Sumey,  621  P.2d  108  Wash.  (Wash.  1980),  and  In  the  Matter  of  Ray,  408  N.Y.S  2d 
737  (1978),  for  example,  have  been  characterized  as  removing  children  from  their  parents 
because  of  disagreements  over  house  rules  or  parenting  philosophy.  In  fact,  these  cases  involved 
statutes  that  would  pass  muster  under  the  proposed  Bill.  These  cases  were  decided  based  on 
extreme  fact  situations  which  posed  serious  risks  of  harm  to  the  children    The  teenager  in  In  re 
Sumey  had  run  away  from  home  repeatedly  and  the  trial  court  concluded  she  was  seriously  at 
nsk,  a  reasonable  conclusion  given  what  we  know  about  the  exploitation  of  runaway  girls  in 
cities  like  New  York  and  San  Francisco.  She  was  placed  temporarily  in  a  residential  home.  In 
the  Ray  case,  involving  a  mother  who  supposedly  tost  her  child  because  she  refused  to  get 
psychological  counseling  for  her,  evidence  was  presented  that  the  mother  had  medically, 
emotionally,  and  physically  neglected  the  child  over  a  period  of  years  and  had  struck  heT  with  a 
baseball  bat    These  cases  involve  disputes  over  facts,  not  applications  of  bad  laws,  and  would 
not  be  affected  by  the  proposed  Bill. 

'Gardrni  v.  MayeT.  575  N  E.2d  423  (Ohio  1991)  involved  a  dispute  between  a  custodial 
mother  and  a  noncustodial  father  over  home  schooling  and  thus  would  be  exempted  under  Sec  7 
of  the  proposed  Bill 
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does  the  act  mean  by  orders  that  "terminate"  visitation?  See  Sec.  3  Definitions  ( 1 )  (A) 
and  (B)    The  area  of  family  law  is  extremely  complex  and  involves  overlapping  rules  of 
local,  state  and  federal  law  and  many  different  kinds  of  courts  that  attempt  to  address 
dangers  on  an  emergency  basis.  Currently,  CPS  proceedings  are  divided  into 
investigation,  adjudication,  disposition  and  permanency  phases,  often  with  different  rules 
and  standards  of  proof.  The  PRRA's  language  does  not  match  that  of  many  local  and 
state  laws  in  the  area,  but  would  preempt  them  or  create  inconsistent  duties    Adding 
confusion  in  this  area  will  increase  the  costs  and  impede  the  functioning  of  these  courts 
and  agencies. 

Illustrations:  A  domestic  violence  court  enters  a  "stay  away"  order  against  a  parent  who  has 
beaten  or  threatened  serious  violence  to  his  child's  mother  (these  courts  often  are  open  around 
the  clock).  Is  this  a  termination  of  custody  or  visitation  such  that  the  court  dealing  with  family 
violence  cases  must  have  "clear  and  convincing  evidence",  before  issuing  such  a  protective 
order7 

At  the  permanency  planning  stage,  a  court  orders  "permanent  or  long  term  foster  care'for 
the  child  of  a  parent  who  is  mentally  ill  but  whose  rights  should  not  be  terminated  because  he  or 
she  has  a  relationship  with  the  child  and  has  made  every  possible  effort  to  maintain  that 
relationship?  The  parent  is  not  "guilty"  of  abuse  or  neglect,  yet  the  child  is  in  need  of  permanent 
substitute  care    In  order  lawfully  to  enter  this  order,  must  the  court  have  clear  and  convincing 
evidence?  Of  what?  That  the  parent  will  not  be  able  to  function  soon?  Ever?  That  the  parents' 
illness  is  a  form  of  abuse  or  neglect?  These  issues  are  already  raised  by  current  laws,  and  should 
be  left  to  current  laws  for  orderly  resolution 

2.  The  Bill  will  raise  the  costs  to  local  communities  of  protecting  children  from  abuse 

and  physical  or  medical  neglect  The  Bill  attempts,  but  clearly  fails,  to  effectively 
exempt  abuse  and  neglect  cases  and  medical  decision-making  from  its  scope.  As  a 
threshold  matter,  in  order  to  determine  whether  a  given  claim  falls  within  the  Bill's 
scope,  a  court  presented  with  a  claim  or  defense  under  the  Bill  will  have  to  decide 
whether  a  particular  medical  decision  results  in  "danger  to  the  child's  life"  in  "serious 
physical  injury,"  or  "constitutes  abuse  and  neglect  as  the  terms  have  traditionally  been 
defined"  In  effect,  the  PRR  A  opens  a  wedge  to  challenge  and  relitigate  the  issues  of 
medical  decision-making  and  abuse  and  neglect,  not  only  in  the  original  case  but 
potentially  in  a  separate  forum  and  a  separate  cause  of  action.  Nothing  in  the  PRRA 
seems  to  require  that  a  parent  raise  the  PRRA  as  a  defense  in  the  initial  proceeding. 

Illustration:  A  parent  is  ordered  to  have  no  contact  with  his  daughter  during  the  two  week 
period  during  which  charges  of  sexual  abuse  are  being  investigated.  The  investigation 
substantiates  some  arguably  improper  contact  or  activity  (taking  of  nude  photographs,  for 
example)  that  falls  short  of  clear  cut  sexual  abuse.  The  court  vacates  its  order  and  recommends 
family  therapy.  The  parent  may  use  the  PRRA  to  challenge  the  initial  order,  arguing  it  was 
based  on  less  than  probable  cause,  or  that  the  acts  in  question  were  not  abuse  and  neglect  as 
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traditionally  defined,  and  that  supervised  visitation  was  not  the  least  restrictive  means  of 
accomplishing  the  government  purpose.   Should  he  prevail,  he  will  be  awarded  attorneys  fees. 
In  any  event,  the  litigation  draws  scarce  resources  needed  for  CPS  services  to  children  at  risk. 
Such  cases  have  a  strong  chilling  effect  on  attempts  to  protect  vulnerable  children  from  risks  of 
senous  harm. 

3.  The  high  costs  of  losing  a  PRRA  case  will  deter  agencies  from  making  those  critical 
decisions  regarding  emergency  intervention.  It  is  important  to  bear  in  mind,  in 
considering  every  one  of  the  points  in  this  testimony,  the  effect  on  decision-makers 
working  with  children.  In  child  abuse  school  searches,  adoption,  and  every  other  context, 
these  decision-makers  will  be  even  more  fearful  than  at  present  that  an  error  on  the  side 
of  intervening  will  result  in  large  court  awards  of  damages  and  attorneys  fees.  The  act 
fails  to  adequately  balance  the  magnitude  of  harms  at  stake:  agencies  will  inevitably 
make  mistakes.  A  wrongful  removal  can  be  remedied,  at  least  in  part,  by  restoring  the 
child  promptly  to  his  family.  Fear  of  intervening  in  those  difficult,  close  cases  may  mean 
there  is  no  child  to  put  back  in  his  family 

Illustration:  Millions  of  cases  of  child  abuse  are  reported  each  year  (c.  3,000,000  in  1994),  and 
a  large  percentage  (c.  1,000,000)  are  substantiated  even  though  the  children  may  be  too  young  to 
seek  help  or  to  testify  and  the  acts  usually  occur  without  any  witness  present.4  Thousands  of 
children  die  and  hundreds  of  thousands  are  hospitalized  each  year  because  of  abuse  and  neglect 
Each  such  intervention  is  a  potential  lawsuit  under  the  PRRA.  The  case  of  Joshua  DcShaney  v. 
Winnebago  County,  decided  in  1989  by  the  Supreme  Court,  establishes  that  the  child  who  is 
seriously  or  fatally  injured  because  of  nonintervention  has  no  cause  of  action  against  the  state  for 
wrongfully  failing  to  protect  him  from  harm.  The  Court  justified  this  conclusion  by  pointing  out 
the  thin  line  that  agencies  must  tread  between  protecting  children  and  protecting  the  rights  of 
their  parents    The  PRRA  improperly  tips  the  delicate  balance  between  over-  and  under- 
intervention  described  in  Justice  Rhenquists'  opinion. 

4.  By  using  terms  such  as  "traditional"  and  "physical  risk"  the  PRRA  does  not  succeed 
in  its  attempt  to  distinguish  necessary  from  overly  intrusive  interventions,  and  may 
impede  state  and  local  government  from  responding  to  new  scientific  knowledge 
about  child  development  and  children  at  risk.  In  each  case,  courts  must  decide 
whether  a  particular  parental  act  falls  within  the  scope  of  the  exception  for  abuse  and 
neglect  "as  the  terms  have  traditionally  been  defined."  At  the  turn  of  the  last  century, 
traditional  law  allowed  parents  to  sell  children's  labor  or  discipline  children  by  beating 
them  with  a  stick  no  thicker  than  the  parent's  thumb,  often  inflicting  serious  bodily 
harm.  (The  "rule  of  thumb").  Most  states  now  consider  these  acts  to  be  child  abuse.  In 


'Note  that  a  case  not  listed  as  "substantiated"  is  not  the  equivalent  of  a  false  report  The 
standards  for  a  finding  substantiating  a  report  are  high,  and  the  burden  of  proof  is,  of  course,  on 
the  government  agency  In  many  unsubstantiated  cases,  there  is  significant  evidence  that  abuse 
did  in  fact  occur  and  parents  often  accept  voluntary  services  to  deal  with  their  violent  behavior 
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the  past  few  decades,  we  have  learned  a  tremendous  amount  about  the  effects  on  children 
of  exposing  them  to  things  ranging  from  domestic  violence  and  pornography,  to  drugs 
and  alcohol  in  utro.  We  now  understand  that  children  can  die  from  previously 
unidentified  causes  such  as  "failure  to  thrive  syndrome."  Child  sexual  abuse,  once 
believed  to  be  rare,  has  been  identified  as  a  serious  problem  affecting  children's  healthy 
development.  The  PRRA  would  have  the  effect  of  precluding  law-makers  at  the  state 
and  local  levels  from  responding  to  new  learning  regarding  serious  nsks  to  children.  The 
Bill's  drafters  are  mistaken  in  believing  that  referring  to  tradition  will  somehow 
accomplish  the  goal  of  distinguishing  valid  interventions  from  wrongful  interventions 

Illustrations:  A  court  removes  a  child  from  the  home  of  parents  who  do  not  strike  the  child  but 
who  have  violent  physical  fights  with  each  other,  resulting  in  the  spilling  of  blood  and  broken 
bones.  Traditionally,  courts  considered  violence  between  spouses  to  be  irrelevant  in  determining 
whether  a  parent  was  "unfit"    Sec  Naomi  Cahn  Civil  Images  of  Battered  Women.  Recent 
research  published  by  the  American  Medical  Association  Journal,  howeveT,  substantiates  the 
physical  and  emotional  harm  to  children  form  witnessing  violence  in  the  home.  Evidence 
regarding  this  child  shows  that  he  is  suffering  senous  trauma.  Does  the  parent's  conduct  fall 
within  the  "traditional"  definition  of  abuse? 

A  city  or  country  health  department  in  the  midst  of  an  epidemic  obtains  court  orders 
compelling  all  parents  to  have  their  children  vaccinated  or  keep  them  home  from  school    Does  a 
parents'  refusal  to  comply  endanger  his  child  or  the  community's  children  generally?  Is  his 
challenge  covered  by  the  PRRA  or  not?  Parental  rights  challenges  posed  serious  obstacles  in  a 
recent  epidemic  of  measles  in  Philadelphia  that  killed  a  number  of  young  children.  What  about 
cutting  edge  questions  like  parents'  rights  to  preclude  HIV  testing  of  infants  whose  lives  may  be 
prolonged  but  not  saved  by  treatment?  Tradition  provides  few  answers  to  these  questions,  and 
the  PRRA  may  have  unintended  effects  on  local  governments'  ability  to  respond. 

5  The  PRRA  mistakenly  focuses  narrowly  on  parents'  rights,  rather  than  family 

rights,  and  will  have  tragic  unintended  consequences  for  children  living  with 
extended  families.  Many  thousands  of  children  throughout  the  country  live  in  homes 
where  the  heads  of  family  are  grandparents  or  other  extended  family  members  or  other 
non-parent  care  givers.  In  Philadelphia,  as  many  grandmothers  are  caring  for  children  at 
risk  as  are  the  mothers  and  fathers.  Not  only  docs  this  legislation  fail  to  protect  these 
families,  it  opens  the  door  to  attacks  by  noncustodial  biological  parents  against  agencies 
who  place  children  with  their  grandparents  or  order  that  they  remain  in  grandparents' 
custody. 

Illustration:  A  common  case  partem  in  Philadelphia  and  many  other  urban  and  rural  areas 
involves  a  grandmother  or  aunt  who  has  taken  responsibility  for  a  child  whose  mother  has  left 
her  in  the  relative's  custody,  often  since  birth.  The  biological  parent,  either  a  mother  or  a  father, 
would  be  given  a  strong  weapon  in  the  PRRA  to  force  agencies  to  remove  children  from  these 
stable  and  happy  homes.  The  case  of  the  Baldanza  boys  in  New  York  City,  whose  crack 
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addicted  parents  were  able  to  disrupt  the  little  boys'  lives  in  the  home  of  a  devoted  extended 
family  member  who  had  raised  them  since  birth,  illustrates  the  tragic  effects  of  such  a  strong 
parental  preference. 

6  The  PRRA  neglects  any  mention  of  children's  rights,  either  to  protection  of  their 

family  integrity  or  to  protection  from  harm.  Nowhere  in  the  PRRA  is  there  any 
mention  of  children's  rights.  Contrary  to  many  people's  assumptions,  children's  rights  to 
family  relationships  are  a  strong  weapon  in  the  arsenal  for  protecting  family  privacy 
Advocates  representing  children  in  CPS  cases  are  often  instrumental  in  returning  the 
child  to  his  home  or  preventing  a  wrongful  removal  and  in  articulating  children's 
interests  in  protection  of  their  intimate  family  ties.  Any  sweeping  statement  from 
Congress  is  incomplete  without  mention  of  children's  complementary  rights  to  family 
protection  as  well  as  mention  of  children's  rights  to  protection  from  harm. 

Illustration:  Cases  cited  by  the  Bill's  proponents  include  cases  in  which  advocates  representing 
children  joined  with  adovcates  representing  parents  to  chaileneg  laws  that  improperly  intruded 
in  the  family's  privacy.  See  E.Z  v.  Coler,  supra 


7.  The  PRRA  will  have  a  chilling  effect  on  adoption  .  It  will  provide  a  powerful 

weapon  for  unwed  father's  to  challenge  adoptions,  as  in  the  cases  of  Baby  Jessica, 
Baby  Richard  and  Baby  Emily.  Recent  cases  have  involved  unwed  biological  fathers 
who  successfully  challenged  adoptions  of  children,  based  on  the  argument  that  they  did 
not  know  of  the  pregnancy  or  of  the  adoption.  Baby  Jessica  was  almost  three  years  old 
and  Baby  Richard  was  four  when  he  their  adoptive  families  were  ordered  to  surrender 
them  to  the  biological  father  they  had  never  met  Baby  Emily  was  allowed  to  remain 
with  her  adoptive  family,  but  the  Florida  Supreme  Court  stated  in  dicta  that  if  the 
biological  father  (a  convicted  rapist)  had  not  been  found  to  have  abandoned  the  mother. 
Baby  Emily's  interest  would  have  been  treated  as  legally  irrelevant.  State  courts  upheld 
many  of  these  fathers'  absolute  custody  rights,  and  these  victorious  fathers  would  now  be 
eligible  for  reimbursement  of  their  attorneys'  fees,  in  addition  to  return  of  the  child. 
Many  of  the  potential  unwed  father  scenarios  would  deter  adoption  of  babies  who  are 
especially  at  risk,  born  to  teen  mothers  who  wish  to  place  them  for  adoption  or  whose 
rights  were  terminated  because  of  drug  addiction  or  abandonment,  but  where  the  father  is 
unidentified  or  unknown  at  the  time  of  placement. 

Illustration:  A  man  who  fathered  a  child  out  of  wedlock  seeks  to  have  the  child's  adoption 
vacated.  He  claims  he  had  split  up  with  the  mother  and  was  not  aware  of  the  pregnancy  or  the 
adoption    The  member  refused  to  give  the  father's  name  because  she  feared  he  was  violent.  The 
adoptive  family  presents  evidence  that  the  father  has  a  criminal  record  for  sexual  assault.  The 
court  holds  he  has  not  waived  his  parental  rights  and  that  the  rape  conviction  is  irrelevant  to  his 
fitness  as  a  father.  The  PRRA  would  allow  an  award  of  attorneys  fees,  especially  if  father  could 
show  involvement  of  a  stale  agency  in  the  adoption.  This  case  is  a  composite  of  the  Baby  Emily, 
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Richard  and  Jessica  cases,  and  is  an  increasingly  common  scenario  in  courts  throughout  the 
nation. 

8.         Awards  of  attorneys'  fees  would  shift  cases  involving  children  away  from  a  focus  on 
cooperating  to  protect  children's  interests  and  towards  a  focus  on  the  adversarial 
process.  The  present  systems  for  dealing  with  issues  involving  children  emphasize 
parents'  and  governments'  shared  interests  in  children's  welfare.  Often  these  cases  can 
be  resolved  through  mediation  and  cooperation.  The  PRRA  would  push  attorneys  to  take 
an  adversarial  posture,  with  the  government  refusing  to  concede  its  own  error  and 
attorneys  for  parents  refusing  to  compromise  and  move  forward  in  children's  best 
interests. 

Illustration:  One  of  my  former  students,  Cathy  Miller,  is  an  avid  advocate  for  parents'  rights. 
Cathy  reports  that  she  can  often  use  the  system  to  her  clients'  advantage  by  enlisting  the  agency 
that  wrongfully  suspected  her  client  of  abuse  or  educational  neglect  to  help  obtain  the  housing, 
day  care  slot,  or  special  education  placement  that  client  really  needs  in  order  to  make  life  better 
for  her  child.  Cathy  uses  the  Family  Service  Plan  creatively  and  negotiates  to  help  her  clients  get 
what  they  really  need,  rather  than  to  vindicate  their  positions.   If  her  livelihood  depended  on 
"winning"  and  the  agency's  budget  depended  on  never  "losing"  or  admitting  it  was  wrong,  these 
cases  would  drag  on  with  great  detriment  to  the  adults  and  especially  the  children  involved. 


Conclusion 


This  statement  has  raised  only  some  of  the  potential  pitfalls  in  this  legislation    The 
objectives  of  this  Bill  are  worthwhile,  but  they  can  and  should  be  accomplished  through 
carefully  drafted  and  tightly  focused  pieces  of  specific  legislation  addressing  clearly  defined 
areas  of  legitimate  concern.  For  example,  concerns  over  infringements  on  parental  authority  by 
child  protective  services  agencies  can  and  should  be  addressed  by  amending  existing  laws  such 
as  the  Adoption  Assistance  and  Child  Welfare  Act  to  provide  a  cause  of  action  by  parents  and 
children  against  an  agency  that  fails  to  make  reasonable  efforts  to  prevent  removal  of  the  child 
from  his  home  or  fails  to  reunify  children  with  their  families.  Concerns  about  interference  in 
education  and  home  schooling  can  be  addressed  by  laws  directed  specifically  to  these  issues. 

The  broad  scope  and  vague  language  of  the  PRRA  presents  great  risks  for  unintended 
applications  and  confusing  case  law,  and  threatens  to  draw  scarce  resources  away  from  local 
efforts  to  improve  the  lives  of  families  and  children.  Congress  should  be  extremely  cautious 
about  entering  this  area  of  traditional  state  concern  in  the  absence  of  compelling  evidence  that 
the  current  laws  are  flawed.  The  proposed  federal  legislation  will  compound  the  problem  of 
erroneous  over  interventions  and  under  intervention  by  adding  to  the  complexity  of  this  already 
daunting  area  of  the  law,  and  adding  to  fiscal  burdens  of  local  govemmnt,  taxpayers,  and 
schools,  thus  taking  scarce  resources  away  from  meeting  the  needs  of  families  and  children. 
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Mr.  Canady.  Thank  you.  Mr.  Horn. 

STATEMENT  OF  WADE  F.  HORN,  PH.D.,  DIRECTOR,  THE 
NATIONAL  FATHERHOOD  INITIATD/E 

Mr.  HORN.  Thank  you  very  much,  Mr.  Chairman.  As  you  noted, 
I  am  a  child  psychologist  and  the  director  of  the  National  Father- 
hood Initiative.  I  formerly  served  as  U.S.  Commissioner  for  Chil- 
dren, Youth  and  Families.  But  most  importantly,  and  perhaps  most 
relevant  to  this  discussion,  I  am  the  father  of  two  daughters,  aged 
10  and  13.  I  appear  today  to  testify  in  strong  support  of  H.R.  1946, 
the  Parental  Rights  and  Responsibilities  Act  of  1995. 

Over  the  last  century,  childrearing  in  the  United  States  has  in- 
creasingly come  to  be  viewed  as  a  public  matter.  Today,  many  take 
for  granted  that  the  State  should  have  great  authority  over  the  up- 
bringing of  children,  believing  that  the  State  is  in  the  best  position 
to  ensure  the  well-being  of  children.  Yet,  as  the  authority  of  the 
State  over  the  rearing  of  children  has  increased,  so  has  the  number 
of  children  experiencing  serious  developmental  problems. 

Over  the  past  three  decades,  children  have  become  increasingly 
more  likely  to  experience  emotional  and  behavioral  problems,  to 
underachieve  at  school,  to  become  pregnant  as  teenagers,  to  engage 
in  violent,  aggressive  acting  out,  and  to  develop  alcohol  and  drug 
abuse  problems.  Clearly,  something  is  going  very  wrong  with  our 
nation's  children. 

For  those  who  advocate  that  increasing  the  authority  of  the  State 
over  children  should  improve  things,  it  seems  the  data  going  in  the 
opposite  direction.  As  a  psychologist,  I  know  that  for  a  child  to  ex- 
perience a  healthy,  happy  and  secure  childhood,  what  is  needed 
most  of  all  is  the  knowledge  that  there  are  people  in  this  world  who 
care  enough  about  him  or  her  to  put  their  interests,  that  is  the 
child's  interest,  above  their  own. 

As  noted  child  psychologist  Urie  Bronfenbrenner  said  once,  what 
children  really  need  most  to  prosper  is  someone  who  is  crazy  about 
that  kid.  Now,  who  is  most  likely  to  be  crazy  about  that  kid?  Clear- 
ly, the  answer  is  a  parent,  not  a  social  worker,  not  a  childcare 
worker,  not  a  teacher,  not  a  politician,  not  a  bureaucrat.  As  impor- 
tant as  teachers,  social  workers,  politicians  bureaucrats,  childcare 
workers  and  teachers  are,  they  are  much  less  likely,  on  average,  to 
demonstrate  the  kind  of  irrational  commitment  to  the  well-being  of 
children  than  parents  are. 

This  does  not  mean  that  all  parents  will  always  put  the  interests 
of  their  children  above  their  own.  Some  parents,  especially  those 
under  the  influence  of  alcohol  and  drugs,  will  even  abuse  their  chil- 
dren. But  just  because  some  parents  sometime  do  not  evidence  this 
irrational  commitment  to  their  children's  welfare  does  not  mean 
that  the  Government  should  act  as  if  all  parents  are  unlikely  to  do 
so. 

Rather,  Government  should  always  assume  it  is  parents  who  are 
in  the  best  position  to  make  decisions  about  the  welfare  of  their 
children.  Unfortunately,  that  has  not  been  the  working  assumption 
of  government  for  the  last  two  or  three  decades.  Rather,  the  Gov- 
ernment has  been  operating  under  the  assumption  that  what  chil- 
dren primarily  need  is  protection  from  their  parents. 
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Let  me  give  you  a  very  personal  and  I  think  quite  absurd  exam- 
ple. When  I  moved  to  Maryland,  some  5  years  ago,  we  went  to  the 
public  library.  As  a  good  parent,  a  dutiful  parent,  I  brought  my  two 
children.  I  said  to  the  librarian,  "Will  you  please  issue  a  library 
card  for  my  two  children."  The  librarian  said,  "Sure."  She  punched 
out  a  library  card,  and  then  she  said,  "Oh,  and  by  the  way,  sign 
this  statement."  What  that  statement  said  was  I  as  the  parent  of 
a  4-year-old  and  a  7-year-old  would  have  no  right  ever  to  knowing 
what  books  my  4-  and  7-year-old  took  out  from  the  library. 

When  I  asked  on  what  authority  they  based  this  decision,  they 
said  it  is  both  the  policy  of  the  American  Library  Association,  and 
also  under  statute  in  the  State  of  Maryland.  The  message  that  the 
State  of  Maryland  was  clearly  sending  to  me  as  a  parent  was  that 
we  the  State,  not  you  the  parent,  are  in  the  best  position  to  deter- 
mine what  books  your  children  will  read.  We  will  monitor  what 
books  your  child  takes  out  of  the  library,  for  we  must  protect  your 
child  against  any  antiquated  notions  that  you  may  have  about 
what  is  proper  and  right  for  your  4-  and  7-year-old  daughters  to 
take  out  of  the  public  library. 

Now  the  damage  that  these  kinds  of  policies  do  is  that  they  com- 
municate to  children  that  the  very  people  who  they  should  be  able 
to  count  on  most  in  this  world  cannot  actually  be  trusted  to  behave 
in  their  best  interests.  Such  policies  substitute  the  dispassionate 
and  often  distant  judgement  of  social  workers,  government  bureau- 
crats and  politicians  for  the  undying  devotion  of  parents  to  their 
children. 

I  want  to  thank  you  for  the  opportunity  to  testify  in  favor  of  this 
act,  because  I  think  it  will  provide  the  proper  balance  again,  be- 
tween the  authority  of  the  State  and  the  authority  of  parents  to  di- 
rect the  upbringing  of  their  children. 

[The  prepared  statement  of  Mr.  Horn  follows:] 

Prepared  Statement  of  Wade  F.  Horn,  Ph.D.,  Director,  The  National 
Fatherhood  Initiative 

My  name  is  Wade  F.  Horn,  Ph.D.  I  am  a  child  psychologist  and  the  Director  of 
the  National  Fatherhood  Initiative,  an  organization  whose  mission  is  to  restore  re- 
sponsible fatherhood  as  a  national  priority.  Formerly,  I  served  as  Commissioner  for 
Children,  Youth  and  Families  within  the  U.S.  Department  of  Health  and  Human 
Services,  and  was  a  presidential  appointee  to  the  National  Commission  on  Children. 
Perhaps  most  importantly,  I  am  the  father  of  two  young  daughters.  I  appear  here 
today  to  testify  in  strong  support  of  the  Parental  Rights  and  Responsibilities  Act  of 
1995. 

Over  the  past  century,  child  rearing  in  American  has  increasingly  come  to  be 
viewed  as  a  public  matter.  As  early  as  1901,  the  Indiana  State  Supreme  Court,  in 
a  ruling  upholding  the  state's  compulsory  education  law,  stated,  "The  natural  rights 
of  a  parent  to  the  custody  and  control  of  his  children  are  subordinate  to  the  power 
of  the  state."  '  By  1960,  one  social  worker,  writing  in  the  prestigious  trade  journal 
Child  Welfare,  felt  free  to  note  that  "daycare  can  offer  something  valuable  to  chil- 
dren because  [italics  added]  they  are  separated  from  their  parents."2  Today,  many 
take  for  granted  that  the  state  should  have  great  authority  over  the  upbringing  of 
children  believing  that  the  state  is  in  the  best  position  to  ensure  the  well-being  of 
children. 

Yet,  as  the  authority  of  the  state  over  the  rearing  of  children  has  increased,  so 
has  the  number  of  children  experiencing  serious  developmental  problems.  Over  the 
past  three  decades,  children  have  become  increasingly  more  likely  to  experience 


1  State  of  Indiana  v.  Bailey,  157  Indiana  324  (1901). 

2 Quoted  in  Margaret  O'Brien  Steinfels,  Who's  Minding  the  Children?:  The  History  and  Politics 
of  Day  Care  in  America.  New  York:  Simon  &  Schuster,  1973,  p.  78. 
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emotional  and  behavioral  problems,  underachieve  at  school,  become  pregnant  as 
teenagers,  and  develop  alcohol  and  drug  abuse  problems.3  Children  are  also  the 
fastest  growing  segment  of  the  criminal  population  in  the  United  States.  Between 
1982  and  1991,  the  rate  juveniles  were  arrested  for  murder  increased  93  percent, 
for  aggravated  assault  72  percent,  for  forcible  rape  24  percent,  and  for  car  theft  97 
percent.4  Tragically,  children  are  also  increasingly  likely  to  be  the  victims  of  vio- 
lence5 and  to  inflict  violence  upon  themselves.6 

Clearly,  something  is  going  terribly  wrong  that  so  many  of  our  nation's  children 
are  doing  so  poorly.  Some  see  the  declining  well-being  of  children  as  the  rationale 
for  further  state  intervention  in  family  life.  But  there  is  very  little  evidence  that 
further  abdication  of  authority  over  children  to  the  state  will  enhance  the  well-being 
of  children.  Rather,  I  believe  that  the  declining  well-being  of  children  in  America 
is  the  direct  result  of  the  increasing  authority  the  state  has  obtained  over  the 
rearing  of  children. 

The  Parental  Rights  and  Responsibilities  Act  of  1995  would  restore  the  proper 
balance  between  family  autonomy  and  state  authority.  Unjustly  criticized  by  some 
as  a  license  for  parents  to  exploit  their  children,  in  reality  the  Act  recognizes  that 
parents  have  both  rights  over  and  responsibilities  toward  their  children.  Rather 
than  placing  children  at  increased  jeopardy,  this  legislation  would  improve  the  well- 
being  of  children  by  re-asserting  that  it  is  parents,  and  not  the  state,  who  are  in 
the  best  position  to  decide  what  is  in  the  best  interests  of  their  children. 

THE  IMPORTANCE  OF  CHILDHOOD 

Childhood — the  word  conjures  up  images  of  days  spent  busily  exploring,  learning, 
and  growing;  a  time  filled  with  wonder  and  dreams,  nurtured  and  protected  by  car- 
ing and  loving  parents  and  supportive  communities.  A  happy,  healthy,  and  secure 
childhood;  this  is  the  birthright  of  every  child. 

Childhood  is  important  because  it  lays  the  basis  for  what  kind  of  adult  human 
being  we  will  become.  Whether  we  turn  out  well  or  ill — whether  we  become  a  loving 
spouse  and  devoted  parent,  or  a  violent  thug — depends  largely  upon  the  cir- 
cumstances and  experiences  of  our  childhood.  Indeed,  a  civil  and  just  society  is  to- 
tally dependent  upon  providing  children  with  quality  childhoods. 

For  a  child  to  experience  a  healthy,  happy  and  secure  childhood,  what  is  needed 
most  of  all  is  the  knowledge  that  there  are  people  in  this  world  who  care  enough 
about  him  or  her  that  they  will  put  his  or  her  interests  above  their  own.  As  the 
noted  child  psychologist  Urie  Bronfenbrenner  has  written: 

In  order  to  develop — intellectually,  emotionally,  socially,  and  morally — a 
child  requires  participation  in  progressively  more  complex  reciprocal  activ- 
ity, on  a  regular  basis  over  an  extended  period  in  the  child's  life,  with  one 
or  more  persons  with  whom  the  child  develops  a  strong,  mutual,  irrational 
emotional  attachment  and  who  is  committed  to  the  child's  well-being  and 
development,  preferably  for  life.7 

Or,  as  Dr.  Bronfenbrenner  has  more  colloquially  put  it,  what  is  really  needed  to  en- 
sure a  happy,  healthy  and  secure  childhood  is  "someone  who  is  crazy  about  that 
kid." 

Who  is  most  likely  to  have  such  an  irrational  emotional  attachment  to  a  child? 
Clearly,  the  answer  is  a  parent — not  a  teacher,  or  a  child  care  provider,  or  a  social 
worker,  but  a  parent.  This  is  not  to  denigrate  the  important  work  done  by  teachers, 
child  care  providers,  and  social  workers,  but  rather  to  acknowledge  an  important  re- 
ality: only  parents  can  reasonably  be  expected  to  put  the  interests  of  their  children 
above  their  own — to  be  "crazy  about  that  kid.  " 

For  many  years,  I  was  a  practicing  child  clinical  psychologist.  During  that  time, 
I  treated  many  clients  and  was  relatively  successful.  I  like  to  believe  that  my  clients 
saw  me  as  a  caring  and  committed  professional.  But  I  would  not  have  voluntarily 


3  Bennett,  William  J.  The  Index  of  Leading  Cultural  Indicators.  Washington,  D.C.:  The  Herit- 
age Foundation  and  Empower  America,  1993. 

4  U.S.  Department  of  Justice,  Federal  Bureau  of  Investigation,  1993.  Uniform  Crime  Rates, 
1992.  Washington,  D.C. 

5  National  Commission  on  Children,  Just  the  Facts:  A  Summary  of  Recent  Information  on 
America's  Children  and  Their  Families.  Washington,  D.C:  1993. 

6 Select  Committee  on  Children,  Youth  and  Families,  U.S.  Children  and  Their  Families:  Cur- 
rent Conditions  and  Recent  Trends.  Washington,  D.C:  U.S.  House  of  Representatives,  Septem- 
ber 1989,  p.  189. 

7  Urie  Bronfenbrenner,  "What  do  Families  do?",  Institute  for  American  Values:  New  York,  NY, 
Winter/Spring,  1991,  p. 2. 
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died  for  even  one  of  my  patients.  In  contrast,  I  would,  quite  literally  and  without 
hesitation,  die  for  my  children.  And  so  would  most  parents. 

It  is  this  irrational  commitment  to  the  welfare  of  a  child  that  children  need  most 
in  order  to  grow  up  healthy,  happy  and  secure.  They  need  to  know  that  when  they 
go  to  sleep  at  night,  there  is  someone  there  to  protect  them  from  danger;  that  if 
the  house  catches  on  fire,  or  burglars  break  into  the  home,  or  the  monsters  come 
out  from  under  the  bed,  there  is  someone  who  will  risk  their  own  life  to  save  them. 
That  is  what  parents  are  for. 

In  recognition  of  this  truth,  public  policy  must  always  ensure  that  parents  have 
maximum  decision  making  authority  when  it  comes  to  raising  their  children.  In  ev- 
erything it  does,  government  must  assume  that  it  is  parents,  and  not  bureaucrats 
or  politicians,  who  are  in  the  best  position  to  make  decisions  about  their  children 
precisely  because  parents  are  the  only  ones  who  can  be  reasonably  expected  to  have 
this  irrational  commitment  to  their  children's  welfare. 

This  does  not  mean  that  all  parents  will  always  put  the  interests  of  their  children 
above  their  own.  Indeed,  some  parents,  especially  those  under  the  influence  of  pow- 
erful drugs  like  crack  cocaine  or  alcohol,  will  even  abuse  their  children.  But  just  be- 
cause some  parents,  some  time,  do  not  evidence  this  irrational  commitment  to  their 
children,  does  not  mean  that  the  federal  government  should  act  as  if  no  parents  are 
likely  to  do  so.  Rather,  government  should  always  assume  it  is  parents  who  are  in 
the  best  position  to  make  decisions  about  the  welfare  of  their  children. 

The  bipartisan  National  Commission  on  Children  understood  this  preeminent  im- 
portance of  parents  and  family  when  it  wrote  in  it's  final  report: 

Parents  are  the  world's  greatest  experts  on  their  own  children.  They  are 
their  children's  first  and  most  important  caregivers,  teachers,  and  provid- 
ers. Parents  are  irreplaceable,  and  they  should  be  respected  and  applauded 
by  all  parts  of  society  for  the  work  they  do.8 

President  Clinton  himself  acknowledged  this  important  reality  when  he  stated 
during  both  his  acceptance  speech  at  the  1992  Democratic  National  Convention  and 
a  later  State  of  the  Union  address  that  "Governments  do  not  raise  children — parents 
do". 

This  is  precisely  why  the  Parental  Rights  and  Responsibilities  Act  of  1995  is  so 
important,  for  it  would  protect  parents  from  unwarranted  incursions  by  government 
into  family  life.  It  clearly  does  not,  as  some  critics  suggest,  prevent  government  from 
intervening  when  children  are  being  abused  by  their  parents;  it  merely  states  that 
the  government's  working  assumption  shall  be  that  parents — until  proven  other- 
wise— are  in  the  best  position  to  decide  what  is  best  for  their  children. 

Unfortunately,  that  has  not  been  the  working  assumption  of  government  over  the 
last  three  decades.  From  school-based  health  clinics  to  aggressive  child  abuse  report- 
ing requirements  to  policies  allowing  children  access  to  abortion  without  parental 
consent,  government  has  been  operating  under  the  assumption  that  what  children 
primarily  need  is  to  be  protected  from  their  parents. 

Take,  for  example,  the  current  controversy  surrounding  the  provision  of  mental 
health  services  in  the  schools.  I  believe  that  some  children  do  need  mental  health 
services — I  am,  after  all,  a  child  psychologist.  But  under  the  law,  even  though  I  am 
a  child  psychologist,  I  am  not  allowed  to  offer  such  services  without  the  prior,  in- 
formed consent  of  that  child's  parents.  That's  because  the  law  correctly  recognizes 
that  no  matter  how  much  training  I  have,  I  can  not  arbitrarily  and  presumptively 
substitute  my  judgement  for  that  of  the  child's  parents.  Surely,  requiring  schools  to 
have  an  equal  measure  of  respect  for  the  rights  and  prerogatives  of  parents  is  not 
too  heavy  a  burden  to  place  on  them.  Yet  many  professional  educators  will  fight  to 
the  death  for  the  right  of  public  schools  to  provide  such  services  without  prior  pa- 
rental consent. 

This  battle  between  the  state  and  parents  for  authority  over  children  has  taken 
on  absurd  dimensions  within  the  public  libraries.  Under  Maryland  state  law,  for  ex- 
ample, if  a  child  has  his  or  her  own  library  card,  library  staff  are  prohibited  from 
divulging  to  parents  information  about  their  child's  borrowing  record,  even  though 
the  parents  are  financially  responsible  for  any  lost  books  or  overdue  fines.  The  mes- 
sage the  state  of  Maryland  is  sending  to  parents  is  clear:  we  the  state,  and  not  you 
the  parent,  are  in  the  best  position  to  determine  what  books  your  child  can  read. 
We  will  monitor  what  books  your  child  takes  out  of  the  library  for  we  must  protect 
your  child  from  any  antiquated  notions  you  might  have  as  a  parent  about  what 
books  your  child  can  read.  Indeed,  the  so-called  Library  Bill  of  Rights,  published  by 
the  American  Library  Association,  expressly  directs  its  55,000  members  to  ensure 


8  Final  Report  of  the  National  Commission  on  Children,  Beyond  Rhetoric:  A  New  Agenda  for 
Children  and  Families,  National  Commission  on  Children:  Washington,  D.C.,  1991. 
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that  under-age  children  have  access  to  R-  and  even  X-rated  materials.  This  policy 
states: 

Policies  which  set  minimum  age  limits  for  access  to  videotapes  .  .  . 
with  or  without  parental  permission,  abridge  library  use  for  minors.  MPAA 
and  other  rating  services  are  private  advisory  codes  and  have  no  legal 
standings  .  .  .  [T]o  attempt  to  enforce  such  ratings  through  circulation 
policies  or  other  procedures  constitutes  labeling,  "an  attempt  to  prejudice 
attitudes,"  about  the  material,  and  is  unacceptable.9 

The  damage  that  such  policies  do  is  that  they  communicate  to  children  that  the 
very  people  they  count  on  most  in  this  world,  can  not  actually  be  trusted  to  act  in 
their  best  interests.  Such  policies  substitute  the  dispassionate,  and  often  distant, 
judgement  of  social  workers,  government  bureaucrats,  and  politicians,  for  the  undy- 
ing devotion  of  parents  to  their  children.  In  essence,  the  state  is  saying  to  children, 
"do  not  trust  your  parents — we  don't." 

Given  the  increasing  prevalence  of  such  anti-parental  rights  attitudes  in  public 
policy,  it  is  imperative  that  we  restore  the  fundamental  right  of  parents  to  direct 
the  upbringing  of  their  own  children.  The  Parental  Rights  and  Responsibilities  Act 
would  accomplish  this  and  ensure  that  government  maintain  a  proper  respect  for 
parental  authority  and  decision  making.  It  is  only  be  assuming  that  parents  are  the 
ones  most  likely  to  be  committed  to  their  children's  best  interests — to  be  "crazy 
about  that  kid" — that  we  can  best  ensure  more  happy,  healthy  and  secure  child- 
hoods. And  ultimately,  it  is  also  the  only  way  we  can  ensure  a  civil  and  just  society. 

I  thank  you  for  the  opportunity  to  provide  you  with  this  testimony  in  support  of 
the  Parental  Rights  and  Responsibilities  Act  of  1995. 

Mr.  Canady.  Thank  you,  Dr.  Horn. 

Professor  Dent,  let  me  ask  you  to  elaborate  on  your  view  that  the 
law's  uncertainty  in  this  area  is  a  greater  burden  on  parents  than 
on  the  State. 

Mr.  Dent.  This  is  generally  true  of  citizens  dealing  with  the 
State.  The  power  rests  with  the  State.  The  resources  rest  with  the 
State.  If  a  parent  is  unhappy  with  something  the  child  is  being 
taught  in  school,  the  burden  is  on  the  parent  to  take  some  kind  of 
action  to  change  what  is  going  on.  The  school  system  can  simply 
go  on  doing  what  it  has  been  doing.  So  the  prospect  for  a  parent 
is  either  to  suffer  what  is  going  on,  or  to  bring  a  lawsuit. 

Currently,  the  problem  is  that  the  law  is  unclear.  If  the  law  were 
clear,  the  parent  could  go  in  and  say  "What  you  are  doing  is  a  clear 
violation  of  my  rights."  That  is  not  currently  the  situation  because 
of  uncertainty  in  the  law. 

Second,  it  takes  a  long  time  to  assert  one's  rights.  By  the  time 
you've  gone  through  litigation,  your  child  has  moved  onto  the  next 
grade.  Either  the  problem  has  gone  away  or  it's  an  entirely  dif- 
ferent problem  from  the  one  you  faced  before. 

Finally,  even  if  you  win,  you  have  to  pay  your  own  costs.  By  con- 
trast, of  course,  the  Government  bureaucrat  who  is  committing  the 
act  that  infringes  parental  rights  is  not  going  to  have  to  pay  any 
cost,  even  if  it  is  found  that  the  parent  was  right.  So  again,  the  cur- 
rent situation  is  that  all  the  burden  is  on  the  side  of  the  parents. 
I  see  this  bill  as  simply  being  an  effort  to,  to  some  extent,  level  the 
playing  field. 

Mr.  Canady.  Thank  you.  Professor  Woodhouse,  in  a  law  review 
article  by  you  entitled,  "Who  Owns  the  Child"?,  you  assert  that  the 
Supreme  Court  in  Meyer  and  Pierce,  "constitutionalize  a  narrow 
tradition-bound  vision  of  the  child  as  essentially  private  property." 
You  go  on  to  state  that  the  court  was  motivated  by  "a  conservative 


9  Intellectual  Freedom  Manual,  Fourth  Edition.  Office  for  Intellectual  Freedom,  American  Li- 
brary Association,  Chicago,  1992,  p.  43. 
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attachment  to  the  patriarchal  family,  to  a  class  stratified  society 
and  to  a  parent's  private  property  rights  and  his  children  and  their 
labor." 

Would  you  like  to  further  elaborate  on  those  statements  and  your 
view  of  the  Supreme  Court's  decisions  in  this  area? 

Ms.  WOODHOUSE.  Yes.  I  welcome  that  opportunity.  First  of  all, 
that's  a  very  long  law  review  article.  There's  something  like  690 
footnotes,  so  I  can't  tell  you 

Mr.  Canady.  Well,  I  didn't  have  time  to  quote  all  of  it. 

Ms.  WOODHOUSE.  It  was  very  burdensome  to  write  as  well  as  to 
read.  I  tried  to  make  very  much  the  same  point  that  Ms.  Van 
Derbur  was  making  earlier  today.  I  tried  to  make  the  point  that 
there  is  a  bright  side,  a  good  side  to  Meyer  and  Pierce,  when  they 
talk  about  family  freedoms  and  family  liberties  and  the  role  of  the 
family. 

Mr.  Canady.  What  exactly  is  the  dark  side  to  it?  Help  me  under- 
stand that,  because  I  have  a  limited  time  here. 

Ms.  WOODHOUSE.  For  me,  the  dark  side,  and  this  is  something 
I  encountered  in  the  context  of  child  protective  services,  is  the  no- 
tion that  parents  have  an  absolute  right  to  do  anything  they  want 
to  their  child  without  any  State  intervention.  This  is  the  dark  side 
that  brought  us  child  labor  laws. 

Mr.  Canady.  Did  the  court  say  that  in  Meyer  and  Pierce? 

Ms.  Woodhouse.  No.  I  am  not 

Mr.  Canady.  No  wait.  Hold  on.  Hold  on.  I  am  asking  you — the 
question  here  was  about  Meyer  and  Pierce.  Now  you  made  state- 
ments, I  understand  the  law  review  article  about  Meyer  and  Pierce. 
Now  you  are  talking  about  something  else.  I  want  to  know  what 
you  think  is  wrong  with  the  opinions  of  the  court  in  Meyer  and 
Pierce.  If  you  could  get  back  to  that  point. 

Ms.  WOODHOUSE.  I  think  that  the  opinions  in  Meyer  and  Pierce 
are  fine  opinions.  My  concern  is  with  the  potential  misuse  of  the 
principles  announced  in  Meyer  and  Pierce  to  establish  an  absolute 
right 

Mr.  Canady.  You  think  they  are  fine  opinions  even  though  they, 
"constitutionalize  a  narrow  tradition-bound  vision  of  the  child  as 
essentially  private  property?" 

Ms.  Woodhouse.  Well,  I  would  love  to  have  you  read  the  entire 
article  and  be  able  to  talk  in  detail  about  it.  That  is  just  one  of  the 
things  I  say  in  that  article. 

Mr.  Canady.  OK.  All  right.  Let  me  ask  you,  are  you  opposed  to 
any  corporal  punishment?  Do  you  think  that  that  should  be  allowed 
at  all  under  any  circumstances? 

Ms.  Woodhouse.  No.  I  am  not  opposed  to  any  corporal  punish- 
ment. I  think  that  very  frequently,  particularly  given  the  particular 
culture  in  which  a  parent  is  raised  a  parent  can  use  corporal  pun- 
ishment as  part  of  a  loving  and  caring  interaction  with  a  child.  So 
there,  I 

Mr.  Canady.  Let  me  ask  you  another  question.  I'll  give  myself  1 
additional  minute.  Dr.  Horn  mentioned  something  he  experienced 
at  a  public  library  in  Maryland.  What  do  you  think  about  the  policy 
of  the  public  library  which  would  deny  parents  the  right  to  know 
what  books  their  children  had  taken  from  the  library? 
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Ms.  WOODHOUSE.  Well,  I  have  two  points  on  that.  I  thought  it 
was  a  wonderful  story.  Point  A,  it  may  be  that  the  written  policy 
comes  from  litigation  in  which  the  library  was  taken  to  court.  Point 
B,  I  think  parents  should  go  to  the  library  with  their  children  at 
age  four  and  seven  and  help  them  select  the  books  and  take  them 
out. 

Mr.  Canady.  What  kind  of  litigation  would  result  in  a  require- 
ment? 

Ms.  Woodhouse.  So  much  of  what  we  see  today  is — and  this  is 
my  concern 

Mr.  Canady.  I  understand  it  goes  back  to  a  statute.  There  may 
be  a  statute  that  requires  that.  Do  you  think  such  a  statute  is 
proper? 

Ms.  Woodhouse.  Well,  I  am  not  familiar  with  that  specific  case, 
but  so  often 

Mr.  Canady.  Well,  just  based  on  what  you  understand  about  the 
facts  as  related  by  Dr.  Horn.  We'll  just  assume  that  what  he  relat- 
ed is  true.  Is  that  appropriate  for  parents  to  be  denied  that  sort 
of  information? 

Ms.  WOODHOUSE.  I  really  can't  answer  that  without  having  any 
idea  what  the  law  said  or  how  it  had  come  about.  I  do  think  par- 
ents should  go  to  the  library  with  their  children  and  choose  books 
with  their  children.  I  am  not  against  parents 

Mr.  Canady.  But  you  know  that — you  are  very  well  aware  that 
children  go  to  the  library  in  all  kinds  of  circumstances,  with  school 
classes,  with  other  organizations.  I  agree  that  ordinarily  the  par- 
ents would  be  there,  but  they  may  not  be  there.  Why  would  it  be 
that  there  would  be  some  right  of  the  child  apparently,  to  have  the 
parent  not  be  informed  about  the 

Ms.  Woodhouse.  I'm  afraid  I  don't  know  whether  that's  what 
was  in  this  particular  document,  whether  it  was  a  right  of  the  child 
or  whether  the  library  was  afraid  of  being  sued  for  giving  out  the 
wrong  book  or  what  it  was.  I  can't  answer  that. 

Mr.  Canady.  OK.  I'll  yield  back  my  time. 

Mr.  Frank.  Thank  you.  Professor  Woodhouse,  I'm  not  going  to 
ask  you  a  question,  but  I  think  it's  a  good  idea  to  answer  questions. 
I  mean  you  can  answer  policy  questions  without  knowing  the  his- 
tory. 

Let  me  say  first,  I  am  delighted  to  have  Meyer  and  Nebraska  in 
such  good  repute,  because  we're  going  to  get  into  this  whole  Eng- 
lish is  the  only  language  stuff.  So  I  am  glad  that  my  colleagues  are 
so  fond  of  this  Supreme  Court  insistence  that  you  cannot  impose 
a  monolingual  regime  and  that  people  have  a  right,  for  instance, 
for  their  kids  to  learn  German.  So  we'll  get  back  to  Meyer  and  Ne- 
braska.  I'm  glad  I  have  a  preview  of  coming  attractions  on  the  sub- 
stance of  Meyer. 

Mr.  Dent,  you  say  that — also  I  want  to  note  I  think  it  sounds  like 
kind  of  a  dumb  statute  to  me,  but  Mr.  Farris  suggested  that  these 
were  not  elected  officials  on  whom  we  were  sticking  Federal  judges, 
but  bureaucrats.  But  both  Mr.  Dent  in  his — in  one  of  his  examples, 
he  talked  about  the  country  school  board  overruling  in  a  way  that 
he  found  negative.  Mr.  Horn  says  it  was  a  dumb  statute.  I  think 
it  was  a  dumb  statute.  The  question  is  not  whether  or  not  they 
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were  dumb  statutes  in  States,  but  whether  we  should  have  Federal 
court  overruling  of  dumb  statutes  in  States. 

Should  Congress  pass  a  law  that  gives  the  Federal  courts  the 
right  to  stop  States  from  doing  dumb  things?  I  am  often  in  favor 
of  that.  My  colleagues  on  the  Republican  side  are  often  against  it. 
I  think  this  helps  me,  I  think  establish  a  point.  There  are  no  strong 
believers  in  States  rights  versus  Federal  rights  one  way  or  the 
other  here.  Almost  everybody  in  this  Congress  and  that  appears  in 
the  public,  wants  the  issue  decided  by  that  level  of  government 
where  they  will  agree  with  the  outcome.  I  think  that  is  perfectly 
rational.  But  people  should  not  on  the  one  hand  argue  for  a  greater 
right  of  the  Federal  courts  to  strike  down  statutes  in  Maryland 
which  we  don't  think  are  too  bright  and  then  talk  about  States 
rights. 

But  now  I  want  to  talk  to  Mr.  Dent  about  the  religion.  You  say 
people  might  have  heard  something  that  was  offensive  to  their  reli- 
gion. Under  this  law,  would  parents  be  able  to  sue  if  the  children 
were  told  things  at  school  that  were  offensive  to  their  religion?  You 
said  that,  it  seems  to  me,  both  in  your  oral  and  in  your  written 
statement. 

Mr.  Dent.  Yes.  They  would,  unless  the  Government  could  show 
a  compelling  interest  in  requiring  the  children  to  learn  whatever 
it  is  that  the  children  were  being  taught. 

Mr.  Frank.  Well,  the  problem  we  have  is,  you  know,  we  have 
various  religions.  I  mean  I  assume  this  right  to  parents  to  sue  if 
they  found  something  offensive  to  their  religion,  that  obviously  ex- 
tends equally  to  various  Protestant  denominations,  Roman  Catho- 
lics, Jews,  Shieks,  Muslims,  Buddhists,  practitioners  of  Shinto, 
Scientologists? 

Mr.  Dent.  Yes. 

Mr.  Frank.  Would  Scientologists  have  a  right  to  sue  under  this 
law  if  their  children  came  home  and  had  been  taught  things  that 
were  offensive  to  them?  I  mean  I  get  the  feeling  I  am  offensive  to 
the  Scientologists,  and  I  don't  mind,  but  would  the  children  of 
Scientologists  came  home  and  said  they  told  me  something  that 
was  offensive,  would  they  have  a  right  to  sue  under  this  statute? 

Mr.  Dent.  Yes,  and  would  prevail  unless  the  Government  could 
show 

Mr.  Frank.  I  have  to  say  this  is  why  it  seems  to  me  seriously 
problematic,  when  you  turn  loose  this  situation.  I  think  a  better  re- 
sponse would  be  for  those  loving  parents  to  say  to  the  child,  "You 
know,  there  are  people  who  disagree  with  us."  This,  it  seems  to  me, 
people  on  the  conservative  side  have  criticized,  the  excessively  liti- 
gious response. 

In  fact,  there  are  certain  subjects,  a  wide  variety  of  subjects, 
which  if  you  mention  them  at  all,  you  are  going  to  be  offensive  to 
some  religion  given  the  multiplicity  of  religions  here.  All  the  reli- 
gions are  equal.  If  everybody  sues,  what  you  are  then  going  to  do 
is  boil  down  the  curriculum.  This  is,  it  seems  to  me,  a  recipe  for 
dumbing  down  the  curriculum  in  ways  that  I  thought  my  conserv- 
ative friends  didn't  want  to  see.  Because  if  the  Muslims  and  the 
Shintoists  and  the  Buddhists  and  the  followers  of  the  Dalai  Lama 
and  the  Orthodox  Jews — I'm  Jewish,  and  I  say  a  lot  of  things  that 
differ  with  a  lot  of  what  Orthodox  Jews  say  and  various  Christians. 
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If  everybody  can  sue  and  win,  and  in  fact,  every  time  somebody 
says  something  that  is  in  disagreement  with  any  religion,  that's  a 
right  to  sue.  Then  the  burden  shifts  to  the  State  to  prove  that  they 
have  a  compelling  interest  to  teach  it,  I  don't  want  to  only  be 
taught  things  if  there  is  a  compelling  interest  for  me  to  learn.  I 
want  kids  to  learn,  I  want  my  nieces  and  nephews  to  learn  things 
that  is  useful  to  learn  and  interesting  to  learn.  I  don't  want  a  com- 
pelling interest  standard  for  the  curriculum. 

It  seems  to  me  what  you  are  doing  is  this  is  the  worst  example 
of  the  litigation  explosion.  What  you  are  saying  is  the  Federal 
courts  will  now  be  the  arbiters.  We  are  saying  that  the  Congress 
will  decide,  that  the  Federal  courts  will  be  the  arbiters  of  all  these 
curricular  questions  and  we'll  deal  with  all  these  things. 

Now  let  me  ask,  specifically  you  say  on  page  six,  public  schools 
fail  to  show  a  compelling  need  to  teach  all  students  certain  views 
about,  for  example,  AIDS,  sex  and  homosexuality.  Let  me  ask  you, 
if  a  school  taught — the  teacher  said  that  homosexuality  was  wrong, 
then  a  parent  who  thought  it  wasn't  could  sue  the  school? 

Mr.  Dent.  That  is  correct.  The  parent  would  have  a  right  to  say 
I  would  like  my  child  to  be  excused  from  that  class. 

Mr.  Canady.  The  gentleman  will  have  1  additional  minute. 

Mr.  Frank.  Thank  you.  Is  the  remedy  to  be  excused  from  the 
class  or  not  to  have  it  taught?  I  mean  after  all,  being  excused  from 
the  class 

Mr.  Dent.  The  parent  has  the  right  only  to  control  the  parent's 
own  children,  not  everybody  else  in  the  school. 

Mr.  Frank.  So  in  no  case  then  would  this  compel  any  change  in 
the  curriculum.  This  would  only  be  a  right  to  get  your  child  out  of 
that  class? 

Mr.  Dent.  Well,  I  hesitate  to  say  never. 

Mr.  Frank.  Well,  that's  the  general  rule. 

Mr.  Dent.  Yes.  That's  right. 

Mr.  Frank.  Well  that  seems  to  me  a  more  restricted  right  than 
I  thought.  You'll  probably  have  to  put  a  revolving  door  on  some  of 
the  classrooms  with  all  your  lawsuits.  Also,  I  would  think  the 
schools  would  probably  still  arrive  at  the  business  of  avoiding  all 
these  subjects,  because  the  schools  would  not  want  to  see  the  sig- 
nificant number  of  kids  going  out. 

I  have  to  say,  and  I'll  close  with  this.  It  seems  to  me  this  little 
colloquy  confirms  my  view  that  this  is  a  terrible  idea.  Not  to  pro- 
tect the  rights  of  parents,  I  agree,  and  I  think  the  law  already  does 
protect  the  rights  of  parents  where  there  are  egregious  abuses.  But 
what  this  does  is  to  federalize  and  judicialize  a  whole  range  of  is- 
sues. What's  the  right  policy  for  the  library?  What  should  the 
schools  teach  about  a  whole  range  of  subjects?  Rather  than  have 
them  decided  as  they  are  now  by  the  local  political  process,  what 
this  statute  apparently  does,  according  to  its  proponents,  is  to  fed- 
eralize and  judicialize  them  in  ways  that  I  think  would  be  not  very 
wise. 

Mr.  Canady.  Mr.  Watt. 

Mr.  Watt.  Thank  you,  Mr.  Chairman.  I  want  to  just  pick  up  on 
the  flip  side  of  what  Barney  was  talking  about,  because  as  I  hear 
what  Mr.  Dent  was  saying,  all  of  these  parents  would  have  a  right 
of  action.  The  defense  would  be  there  is  a  compelling  State  interest 
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or  a  compelling  interest  to  teach  whatever  is  being  taught.  So  I  am 
faced  with  a  pretty  scary  notion  that  what  there  is  a  compelling  in- 
terest to  teach  is  really  what  the  majority  believes,  and  is  support- 
able by  the  majority. 

Having  seen  for  all  the  years  of  my  life  how  the  curriculum  in 
classes  in  schools  has  been  pretty  much  devoid  of  any  experiences 
in  this  Nation  from  the  black  side  of  America,  it  is  to  me  kind  of 
scary  that  a  majority  then  ends  up  deciding  what  the  compelling 
interest  is  and  that's  what  always  is  upheld  to  be  taught.  So  the 
kind  of  mainstream  religious  beliefs  get  taught.  The  mainstream 
racial  beliefs  get  taught.  But  you  don't  have  the  kind  of  diversity 
which  is  what  some  people  would  submit  education  is  supposed  to 
be  all  about. 

You  are  shaking  your  head,  so  I  must  have  gotten  something 
wrong. 

Mr.  Dent.  Yes.  I  think  that's  right,  because  the  fact  is  the  cur- 
rent state  of  affairs  is  often  a  rational  basis  test.  This  bill  would 
impose  a  higher  standard  on  the  Government.  This  act  is  protective 
of  minorities,  because  if  minorities  say  "I  do  not  want  my  children 
to  be  taught  this  class,"  they  could  ask  that  their  children  be  with- 
drawn. Whereas,  under  current  circumstances  in  most  cases  they 
cannot. 

Mr.  Watt.  There's  not  a  need  to  defend  the  compelling  interest 
to  teach  the  class  then.  It's  a  need  to 

Mr.  Dent.  Compel  the  particular  students. 

Mr.  Watt.  To  present  a  compelling  interest  to  teach  that  class 
to  that  particular  student?  Is  that  what 

Mr.  Dent.  That  is  the  way  the  Supreme  Court  handled  it  in  Wis- 
consin v.  Yoder. 

Mr.  Watt.  So  if  I  want  my  children  to  be  absolutely  narrow 
minded  and  I  define  what  I  want  them  taught  in  a  very  narrow 
minded  way,  then  I  have  that  right,  is  what  you  are  saying? 

Mr.  DENT.  Well,  that  was  Wisconsin  v.  Yoder,  where  the  Amish 
parents  said  "I  want  to  take  our  children  out  of  school  after  the 
eighth  grade."  The  Supreme  Court  says  as  long  as  you  are  making 
sure  that  they  do  not  become  indigents,  as  long  as  they  become  re- 
spectable citizens,  that  is  your  right. 

Ms.  WOODHOUSE.  This  is  not  substantive.  I  am  just — I  always 
wonder  what  the  end  of  these  stories  are.  How  did  you  get  past  the 
library  card  problem?  I  always  am  dying  to  know  how  people  get 
around  these  things.  There  had  to  be  a  way  around  it.  How  did  you 
resolve  that? 

Mr.  Horn.  Well,  it's  unfortunate  what  I  had  to  do  to  get  around 
it.  When  I  was  growing  up,  because  what  I  want  to  do  is  contrast 
it 

Mr.  Watt.  I  don't  want  your  life  story.  I  just  want  to  know  how 
you  got  around  it. 

Mr.  Horn.  I  remember  when  I  had  a  library  card,  my  parents 
would  drop  me  off  at  the  library  and  I  would  spend  hours  looking 
through  the  stacks.  I  was  in  control  of  what  it  was  that  I  was 
doing,  but  my  parents  were  always  there  saying  we  will  supervise 
and  oversee  and  so  forth.  But  if  my  parents  wanted  to  know  what 
books  I  was  taking  out,  they  could  find  that  out.  My  parents  were 
also  confident  that  I  didn't  have  access  to 
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Mr.  Watt.  One  way  they  could  find  it  out  would  be  to  ask  you. 
If  you  have  a  loving  relationship  with  them,  then  your  children 
would  tell  you.  I'm  just  trying  to  figure  out  how  you  got  around  this 
particular  problem. 

Mr.  HORN.  Excuse  me,  sir.  I  have  a  very  loving  relationship  with 
my  4-year-old.  But  when  my  4-year-old  takes  out  five  books  and 
puts  them  on  her  library  card  and  then  loses  one,  and  can't  remem- 
ber the  title,  all  the  love  between  my  4-year-old  and  I  will  not  re- 
generate that  title  in  her  mind  to  be  able  to  tell  me  what  book  to 
look  for. 

Mr.  Watt.  I  can't  believe  the  library  wouldn't  tell  you  the 
title 

Mr.  Horn.  No.  I  asked  that  specific  question. 

Mr.  Canady.  The  gentleman  will  have  1  additional  minute. 

Mr.  HORN.  To  answer  your  question,  what  I  had  to  do  was  I  had 
to  say  to  my  child,  I  will  not  give  you  your  own  library  card — I 
think  that's  a  travesty — that  you  can  only  take  books  out  when  you 
give  them  to  me  on  my  library  card,  which  communicates  a  sense 
that  I  do  not  trust  my  child,  the  opposite  of  what  the  library  pol- 
icy  

Mr.  Watt.  Well,  it  depends  on  the  way  you  communicate. 

Mr.  HORN.  And  I  also  had  to  say  to  my  children 

Mr.  Watt.  I  might  have  used  that  as  an  opportunity  to  create  a 
more  loving  relationship  with  my  child. 

Mr.  HORN.  Well,  you  can  create  your  loving  relationship  with 
your  children  your  way.  I'll  do  it  my  way  with  my  kids.  That's  the 
heart  of  this  act. 

Mr.  Watt.  Well,  I  mean  that's  between  me  and  my  child.  It's  not 
between  me  and  the  State  and  the  child. 

Mr.  Horn.  Sir,  part  of  the  problem  is  that  the  official  library  pol- 
icy of  the  American  Library  Association  is  that  any  child,  regard- 
less of  age,  should  have  access  to  every  single  volume,  book,  and 
videotape  in  that  library.  The  other  great  tragedy  is  that  the  way 
I  have  to  get  around  that  policy  is  rather  than  allowing  my  child, 
like  I  did  when  I  was  a  child,  to  explore  the  library  I  now  have  to 
be  with  my  child  in  that  library  at  all  times  to  be  sure  she  doesn't 
have  access  to  x-rated  materials.  That's  a  travesty. 

Mr.  Watt.  Well,  you  can  look  at  it  without  checking  it  out.  I  un- 
derstood this  policy  to  relate  only  to  checking  out  stuff. 

Mr.  Horn.  No.  It  also  has  to  do  with  access  to  materials  while 
you  are  there. 

Mr.  Canady.  The  gentleman's  time  has  expired.  Mrs.  Schroeder. 

Mrs.  Schroeder.  Thank  you,  Mr.  Chairman.  I  am  still  troubled 
by  reasonable  corporal  discipline.  I  guess  it's  because  I  remember 
during  the  Violence  Against  Women  Act  we  talked  so  many  times 
about  the  rule  of  thumb,  which  came  down  in  common  law  that  if 
you  beat  your  wife  with  a  stick  that  wasn't  any — didn't  have  a  big- 
ger diameter  than  your  thumb,  it  was  OK.  What  are  we  legislating 
in  when  we  talk  about  reasonable  corporal  discipline?  Mr.  Wade 
Horn,  do  you  know  what  that  means?  What  are  we  buying? 

Mr.  HORN.  I  know  what  unreasonable  corporal  punishment  is. 
Unreasonable  corporal  punishment  is  generally  defined  in  the  law 
as  corporal  punishment  that  leaves  scars,  that  causes  bruising,  or 


188 

causes  undue  physical  harm.  There  are  grey  areas  of  course  when 
one  talks  about  what  is  reasonable,  what  is  unreasonable. 

Now,  personally,  I  do  not  use  corporal  punishment  in  my  own 
home.  I  think  there  are  other  ways  that  one  can  be  effective  in  dis- 
ciplining children.  I  also  think  that  there  are  clearly  instances 
where  people  use  corporal  punishment  where  it  is  excessive  and  it 
is  abusive,  and  the  State  needs  to  have  the  authority,  and  will  re- 
tain the  authority  under  this  statute,  to  intervene  in  such  cases. 
But  that  does  not  mean  that  there  are  not  instances  where  there 
are  some  parents  who  can  use  spanking  which  does  not  cause 
bruising,  does  not  cause  scarring,  does  not  cause  undue  physical  in- 
jury where  it  is  not  inappropriate.  So  I  think  clearly,  there  are  in- 
stances where  that  can  happen. 

Mrs.  SCHROEDER.  Well,  I  know  I  have  worked  with  you  for  a  long 
time  on  child  abuse.  You  have  been  a  great  leader.  I  think  this  is 
one  of  the  things  that  troubles  me.  You  know,  our  prior  witnesses 
talking  about  that  test  and  what  goes  on.  When  I  couple  that  also 
with  the  fact  that  when  you  get  to  the  health  issue,  it  talks  about 
physical  health,  but  not  psychological  health.  I  think  there  can  be 
real  scarring  that  way  too.  That  troubles  me.  I  would  imagine  that 
would  trouble  you  as  the  psychologist.  Doesn't  it? 

Mr.  Horn.  Well  of  course.  I  think  emotional  scarring  from  abu- 
sive parenting  or  neglectful  parenting  is  a  real  concern.  The  issue 
here,  however,  is  that  as  a  licensed  psychologist  in  the  State  of 
Maryland,  I  cannot  accept  a  child  under  my  care  and  into  therapy 
with  me  without  the  expressed  consent  of  the  child's  parents.  But 
place  me  as  an  unlicensed  psychologist  in  a  school  system,  and  sud- 
denly I  have  the  right  to  do  all  manner  of  things  with  that  child. 

It  seems  to  me  that  interferes  with  the  right  of  the  parent  to  di- 
rect the  upbringing  of  his  or  her  child  in  a  way  that  simply  doesn't 
seem  reasonable  to  me. 

Mrs.  SCHROEDER.  But  you  wouldn't  complain  if  they  had  a  li- 
cense in  the  school,  right? 

Mr.  Horn.  No.  I  would  complain  even  if  they  had  a  license  also 
in  the  school,  sure. 

Mrs.  SCHROEDER.  But  if  you  had — isn't  that  issue  going  to  the 
school  board?  Don't  you  have  the  most  right  to  affect  the  school 
board?  In  other  words,  you  don't  want  that  policy  coming  out  of 
here.  If  I  go  back  to  the  library  association,  I  think  you  said  it  was 
the  Library  Association  that  set  the  standards  that  they  were  going 
to  have  for  children's  areas,  and  if  a  child  came  in,  you  kept  them 
in  that  area  and  only  certain  things  were  out  there.  Would  this  bill 
give  you  the  right  to  sue  the  Library  Association  now,  and  you 
don't  have  that  right? 

Mr.  HORN.  I  do  not  believe  I  have  the  right  to  sue  the  public  li- 
brary. I  have  the  right  to  petition  the  State  to  try  to  change  its 
policies.  That  is  certainly  always  the  case.  But  I  do  not  have  the 
right  to  say  that  I  as  a  parent  have  a  fundamental  right  to  chal- 
lenge that  policy  in  court. 

Mrs.  SCHROEDER.  Today  would  this  bill  give  you  the  right  to 
challenge  the  American  Library  Association  standard? 

Mr.  Horn.  As  it  affects  my  child,  I  believe  so,  yes. 
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Mrs.  SCHROEDER.  So  you  could  then  say  to  the  American  Library 
Association  they  had  to  have  segregated  areas  for  young  people 
that  were  unaccompanied  by  adults? 

Mr.  Horn.  No.  I  think  what  you  really  are  talking  about  is  when 
the  library  policy  is  intertwined  with  State  law  and  where  State 
law  interferes  with  my  ability  to  raise  my  child  as  I  see  fit.  I  think 
that  parent  should  have  the  right  under  the  law  to  challenge  that 
statute. 

Mrs.  Schroeder.  OK.  Let's  go  back  then  to  child  abuse,  because 
I  know  you  are  a  very  qualified  expert  in  that.  We  still  don't  have 
a  real  definition  of  what  reasonable  is.  Doesn't  it  vary  State  by 
State? 

Mr.  HORN.  Well,  certainly,  but  I  don't  know  of  any  State  that 
right  now  outlaws  corporal  punishment  in  the  home.  So  this  doesn't 
change  the  fact  that  it  is  possible  for  parents  to  use  reasonable  cor- 
poral punishment  in  the  home. 

Mrs.  Schroeder.  But  there  are  different  levels  State  by  State, 
right,  of  what  comes  out?  My  concern  would  be  is  this  now 

Mr.  Canady.  The  gentlelady  will  have  1  additional  minute. 

Mrs.  Schroeder.  I  mean,  I  don't  think  we  have  the  answer  to 
this,  but  if  you  heard  Mr.  Guggenheim  and  others,  I  think  the  con- 
cern is,  are  we  establishing  a  new  national  test,  are  we  putting  up 
a  Federal  barrier  to  make  it  more  difficult  to  move  forward?  Or  do 
we  allow  the  parent — I  hear  what  a  lot  of  people  are  saying,  is  that 
the  parents  get  to  decide  what  is  a  reasonable  standard.  Is  it  fam- 
ily by  family  and  family  tradition  by  family  tradition?  I  think  all 
of  that  is  very  fuzzy. 

Mr.  Horn.  I  see  this  bill  in  very  simple  terms.  Either  one  be- 
lieves that  the  overriding  assumption  shall  be  that  parents  are 
doing  the  best  they  can  with  the  knowledge  they  have  and  are  in 
the  best  position  to  make  decisions  about  the  upbringing  of  their 
child,  or  we  have  a  policy  that  assumes  the  worst,  that  assumes 
that  parents  will  not  in  fact  be  operating  in  the  best  interest  of 
their  child. 

Mrs.  Schroeder.  Mr.  Horn,  we  assume  a  balance.  We  assume 
that  most  parents  are  trying  very  hard  and  we  ought  to  be  terribly 
supportive.  But  if  the  whole  thing  goes  off  the  road,  and  you've 
been  out  there  and  you've  been  helping,  you  know  there  are  some 
families  we  have  to  intervene  with. 

Mr.  Horn.  Absolutely.  That's  right. 

Mrs.  Schroeder.  So  you  do  have  to  have  this  balance  between 
the  right  of  the  child  and  the  right  of  the  parents.  I  do  think  we 
all  agree  at  some  point  the  State  should  intervene. 

Mr.  Horn.  Absolutely.  I  agree  with  that. 

Mrs.  Schroeder.  Thank  you. 

Mr.  Canady.  The  gentlelady's  time  has  expired. 

I'd  like  to  thank  the  members  of  this  panel  for  their  testimony. 
We  appreciate  your  insight  into  these  issues. 

The  subcommittee  is  adjourned. 

[Whereupon,  at  2:17  p.m.,  the  subcommittee  adjourned.] 
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